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IPR and Legal Issues – The Good, The Bad and The Ugly?
Q. - Is there another similar service to JISC Legal? 

A. – don’t think so

Q. - IP at my university is dealt with by the Enterprise dept., would they contact JISC Legal?

A. – yes

Still an issue
What is in a contract of employment for an academic? What’s done within it and what’s done without it?
This programme is an opportunity to raise the issue with senior management in HEIs.  Ownership of IPR is an issue – it’s still not clear in many HEIs who owns it.

In future, we need to know what belongs to an institution and what belongs to the individual academic.

Question need to address is: 

‘Was work created towards fulfilment of contract of employment?’  
Need to clarify/specify whether things are created in course of employment in order to produce certainty i.e. is there an agreement such as if materials are uploaded to the institutional VLE they automatically become the property of the university as in some institutions?
Q. – What if a contractor involved in a project used open licences for materials they provide – does it matter who owns copyright?

A. – It depends on terms of the licence; provided it gives valid permission you can then make those materials openly available.  

Q. – If Open Source software is used and adapted, there is a requirement to make the resultant software openly available as well.
A. – Yes, you must comply with the conditions of use – this can be a minefield for composite works.  Unfortunately, copyright law was invented before the concept of ‘mashups’- so you would need to get each contributor to agree to a particular licence for use in order to get a coherent approach [to the use of resultant product].
Q. - Does an HEI own the material or knowledge?
A. – It owns the material not the knowledge.  Ideas aren’t subject to copyright (but can be protected by patent), only the expression of those ideas are.  Institutions don’t own the factual basis of materials that are produced only the physical manifestation of those ideas i.e. copying of the aesthetic e.g. a diagram, table, graph, handout etc. is not allowed.
*****************

Slide 8 – Third party IPR
Have to clear all the rights, this can be complex for multimedia materials.

Some approaches to handling 3rd party IPR

· Omit 3rd party materials

· If decide to omit 3rd party materials suggest alternatives that could be used instead.
· Clearly mark elements that are not licensed for cc use.
· append the third party materials (thus clearly separating them from the CC-licensed materials) – ensuring clarity as to what is free for reuse.
Q. - What about embedding YouTube videos?

A. – Embedding the video itself is copying so without permission would not be legal.  However you can link to legitimately licensed materials, including embedding the YouTube player, for example.
Q. – How can you mark copyright on your material?

A. – You need to make clear that only certain elements are openly licensed, e.g. use an attribution – clearly highlighting those elements that aren’t openly licensed.

Slide 9 - Fair dealing for review & criticism
e.g. the production of a paper for review and criticism.
Q. – What about our English dept. which is using quotes within a compare and contrast activity – presumably it cannot release the exercise verbatim as an OER?

A. – It’s a question of risk management, there is no legally certain defined guidance for what is allowed or not [in terms of the size of an extract], decisions to use the material need to be based on an assessment of likely level of risk involved.
Q. – These are defences not rights, has this been tested in court?

A. - No these are statutory exemptions, this is about copyright infringement – but it rarely gets to court, there aren’t many cases and they tend to be settled out of court.  

Q. – The problem is we’re left out to dry.  If want to play it safe we won’t release OERs.

A. – This is something that has been an issue for a long time yet we have managed to establish a good working relationship with publishers, the CLA licenses use in institutions of print based materials.  These are cultural questions which we need to translate for the OER world.
Q. – What about Scottish law, what’s different?  We wouldn’t want to rely on statutory exceptions.

A. – 1) copyright law is fairly standard worldwide, 2) academe has relied on statutory exemptions for some time.  It’s a question of finding the dividing line between using 1 sentence and a large chunk of text within a critique, there are no clear boundaries.

Q. – An OU example highlighted the use of a movie clip from the ‘Die hard’ series for criticism and review and the rights layers involved.
A. – You really need to ‘hone down’ what you actually need to include [within a clip] for the purposes of review and criticism and then negotiate with the rights holders.  In the OU example discussions with the studio would have revealed which bits could be used.

Q. - If we want to use a piece of film, would it be enough to seek clearance from the studio rather than contact all involved?

A. - Difficult to say, there is no copyright register in the UK so you would have to trust that the studio have the right to do that [give copyright clearance for all parties involved].
On the other hand there needs to be a pragmatic approach for the world to work.  Ask yourself, if you were the rights holder would you allow such use?  If not then likelihood is that it’s not fair use.

Slide 11 – Data protection
Q. – A question related to Data protection – what do we do about institutional branding for OERs that are going to be released?

A. – If release materials with the institutional logo under a CC license which allows derivatives then people can do what they like with the logo, if the license is non-derivatives then the logo has to stay on the materials.  You can stipulate the inclusion of the logo as part of an attribution.  If a user of the materials tries to falsely associate themselves with the creating institution, there may be an action for trademark infringement or passing off.
However, this is a policy decision which needs to be applied on a case by case basis.  You should also consider the implications of the ethos of OER – i.e. to enable open use, re-use and repurposing of materials.
Q.– Wouldn’t it be better to remove branding?

A. – That would be a policy decision.

Show of hands – numbers who have decided to remove branding = 4 or 5.
Participants 

(i) One project is ensuring that the resource metadata makes is clear where resources originate from.
(ii) One project is including branding as a method of encouraging institutions to release OERs as a means of marketing materials.

A. – It’s open to projects to state the attribution they want on a resource when it is reused/repurposed – this is binding under a CC licence.  A different issue is whether the materials are given a certain look and feel (branding), which is protected using a ‘no derivatives’ licence.
Your Questions slides (questions mailed in advance of the meeting)
Slide 12 – Q1

“I realise that a copyright agreement can only be made in writing and not verbally … however in low risk cases is it possible to accept an emailed agreement rather than a signed copy?”
A. – You certainly need to get the agreement in writing.  For an exclusive licence it must be in writing (or an email), whereas a general license can be verbal.  But it’s generally good to get agreement on paper or in an email and you need to make sure that the person giving permission has the right to give that permission.
Q. – Our project provides a ‘tick box’ for depositors to indicate that they have permission to deposit materials for open use, is that sufficient?

A. - Yes

Slide 13 - Q2

“When a copyright owner has given permission to use an image, and the appropriate CC licence agreed by both parties, is it recommended to record this within the XMP image tags?  If so, any advice on what is considered the best method of doing so?” 

A. - There is no legal requirement to include copyright information within metadata, CC licenses require an attribution.  You need to make a decision on a case by case basis.  For most situations merely including © information as an SMP tag won’t be sufficient.
Slide 14 - Q3
“One of the main copyright clearance issues that worry my partners is 'diagrams' or 'drawings' representing 'facts' or 'research'. Ideas and facts are not copyrightable, but of course the 'diagram' or 'drawing' is.  But what about the ‘research' behind the diagram?  How much can you re-draw or re-present the 'facts' to get around getting clearance to use the material?” 
A. - Ideas cannot be copyrighted so research behind a diagram is not subject to copyright. If you can present ideas in a different form then fine, but redrawing is not permitted.  There is a fine dividing line between re-presentation in another format and redrawing.
Q. – With repurposing the ‘originator’ is being changed, so what happens if original work is misrepresented and the resultant resource causes harm to the user?
A. – This is getting into the world of negligence – the person who makes changes would be liable not the original creator.
Slide 15 - Q4
· Some images on Flickr were CC licensed, but then changed to “(c) all rights reserved”.  Without a version control system does the new licence automatically apply retrospectively?  I assume the stated licence at the time applies, the new licence only applies since it was changed. Actually the real question is to whom goes the burden of proof? 

Q. - What if someone withdraws permission after it has been licensed for open use?

A. – The license which applies at the point of use is the one that counts.  Cannot revoke a CC license as it’s a perpetual license.  But proof can be an issue if a creator changes permissions, you still technically have right to use the resource but may need to prove that the original licence granted open use.  So you will need to assess the likely risks involved in using some materials and the type of records you need/want to keep in order to record permissions at time of OER release.

Q. – Once OERs are out there we have no idea what will happen with them so shouldn’t it be impossible for someone to change a CC license?

A. – If the creator assigned a CC license accidentally and then changes it then you would need to prove that the resource had originally been released under a CC license.  

a) it depends, if the creator didn’t intend to make materials available under a CC licence and does so accidentally that’s tough on the creator.  If someone else tries to do that [change the CC licence] it would not legal.  Good faith would be taken into account in deciding an appropriate remedy, however.

b) if materials are licensed under CC you’re free to relicense under CC.  There may be an issue if a licensor of materials claims it was never made available by them under CC.  In which case, it would be a question of proof.  A risk decision has to be taken as to record keeping, keeping in mind it is rare for someone to deny what they’ve done.  A bigger risk is to rely on third-party indications of licence (e.g. be very sceptical of a Disney video bearing a CC-licence – it’s very unlikely that Disney will have licensed it as such).

Slide 16 - Q5

“Has anyone done any work on developing or using a common IPR clearance pro-forma for an OER contributor in their institution?”
Slide 17 - Suggestions to Q5

· “I hereby confirm that the materials specified above were created in the course of my employment at the University of Jiscadvancia”

· “I hereby agree to the licensing of the materials stated above under the Creative Commons BY-NC-SA Licence for England & Wales”
· “I have not previously assigned my rights nor granted an exclusive licence which would be incompatible with Creative Commons licensing.”
Slide 18 – Suggestions to Q5

· “I confirm that all inclusions which are or may be subject to third party intellectual property rights have been marked and acknowledged appropriately.”

· “I confirm that any personal information relating to a living, identifiable person, has been marked as such.”

Q. - if someone who took a picture of an art work or landmark and put it on Flickr would it be ok to reuse the photo?
A. - only the person who took photo can license the use of the photo, but if the artwork is in copyright, the permission of the artwork’s copyright holder would also be required.  There’s a difference between copyright and reproduction rights.
Q – International conventions developed prior to ‘mashups’ – need to change them [to accommodate digital world]
A – International conventions are unlikely to be changed in the near future, in addition, rights holders are pressing for more rights and limitations on use such as extending protections to sound recordings.
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