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Welcome to the 44th edition of the IPR Newsletter for JISC staff, JISC stakeholders and for re-purposing and dissemination via the Strategic Content Alliance, OSS Watch and JISC Legal. Naomi Korn and Professor Charles Oppenheim have compiled this Newsletter as part our IPR consultancy for JISC. As usual, we focus on developments in Intellectual Property Rights of relevance to JISC and HE/FE.

This newsletter is produced by the JISC IPR Consultancy, which has been extended until end of July 2010, providing advice and support to the JISC Executive on intellectual property rights in programme management within FE and HE.  It should not be constituted as legal advice or the official views of JISC.  For more information about how the newsletter is compiled, please see: http://www.jisc.ac.uk/whatwedo/projects/ipr/iprconsultancy/aboutnewsletter 

Please send comments or input on issues related to IPR and your work to Naomi@naomikorn.com.  JISC staff and stakeholders are encouraged to forward the newsletter to interested parties
This Newsletter has been compiled using a variety of sources, including the following websites and mailing sites:

· INDICARE Monitor www.indicare.org
· DRM Watch www.drmwatch.com
· IPR HelpDesk http://www.ipr-helpdesk.org/index.htm 

· Mondaq www.mondaq.com
· Copyright Circle News (by Graham Cornish)
I. Progress on the work of JISC IPR Consultants

Over the last month we have been involved in the following work: 

· Attended meetings with the Intellectual Property Office
· Established the work plan for the JISC IPR Consultancy until end July 2010

· Provided support for JISC Programme Managers, JISC Policy and JISC Communications

· Provided expertise regarding the provisions in the Digital Economy Bill and Consultation on Legal Deposit

· Drafted response to extension of copyright exceptions post Gowers Review of IP

· Worked with the IE to deposit previous IPR Newsletters and JISC responses to consultations in IE respository. 

II. Important Items that require attention

1. UK and European IP Related Developments 

a. Digital Economy Bill

The Digital Economy Bill, HL Bill 1 [2009-10] is still going through House of Lords examination.  In view of the forthcoming election, it is likely that either scrutiny by the House of Commons will be brief and rushed, or that the Bill might run out of time.  Certain amendments, which would have restricted the issuing of licences to copy orphan works to just the current collecting societies have been withdrawn, and attracted energetic lobbying in Parliament and through the letters pages of major newspapers.

Photographers in particular have been much exercised by the implications of the orphan Works part of the Bill for them.  The Government has responded with a brief statement – see http://www.ipo.gov.uk/c-policy-orphanworks-photo. 

Perhaps even more contentious is the “three strikes and you are out” part of the Bill.  There has been much debate, both in Parliament and in letters columns, see, e.g., http://www.guardian.co.uk/technology/2010/feb/05/digital-economy-bill, about the potential impact of these provisions on Universities and FEIs, which may find their access to the Internet closed because of persistent file sharing by their users.  The ambiguity of the Bill’s wording regarding their position has been criticised.  In addition, the House of Lords/House of Commons Joint Committee on Human Rights has been sharply critical of the provisions (see http://www.publications.parliament.uk/pa/jt200910/jtselect/jtrights/44/44.pdf), noting the lack of detail in the provisions for technical measures and appeals regarding these proposals.  They are also very critical of the broad rights given to the Secretary of State in Clause 17 of the Bill to amend the law of copyright at short notice, saying that they do not provide for enough parliamentary scrutiny.

The IPR consultants will keep JISC informed on developments on this very important, but controversial Bill.
b Draft Statutory Instrument to implement Gowers Recommendations

The UKIPO has held meetings with interested parties to discuss the proposals; JISC was represented at one of these meetings.  The major points to emerge relate to At this meeting, concerns were raised about the proposed wording for the exception for Research and Private Study and some of the less well thought out concepts and terminology that have been used. One of the bigger issues related to the drafting of these measures in the apparent bubble in which they had been drafted without consideration of how they might work in relation to other developments, such as the measures in the Digital Economy Bill. So, for example, the complexity of the proposed new provisions relating to Research and Private Study could effectively create a whole new community of infringers who would then fall foul of the Digital Economy Bill provisions. 

Formal written comments to this consultation are required by end of March 2010.

The JISC IPR Consultants are preparing a detailed Briefing Paper on the proposals in anticipation of a JISC submission on the topic.

III. Items for Consideration 

1. Anti-Counterfeiting Trade Agreement (ACTA)

Secret talks between developed countries (including the EU, but not individual Member States) have been going on under this heading for several years.  The secrecy has provoked considerable concern amongst users of copyright materials that the result will be a major tightening of the law, with reduced permissions for users. Some details of the proposed treaty have leaked out, see, e.g., http://www.internetevolution.com/document.asp?doc_id=188055.  If signed, it is likely that the “three strikes and you are out” approach taken in the Digital Economy Bill will become commonplace in other countries.  Concern about ACTA has also been expressed by those involved in Data Protection because of the implications for the privacy of those who use the Internet – see http://www.theregister.co.uk/2010/02/22/hustinx_acta/. 

2.  Sharing catalogue records and Web 2.0

An important new JISC report on sharing catalogue records has implications for anyone concerned about IPR issues in a Web 2.0 environment.  The report can be found at the JISC Legal Web site: 

<http://www.jisclegal.ac.uk/Projects/TransferandUseofBibliographicRecords.asp

The aim of the guidance is to enable librarians to take a risk management approach to making their catalogue records available for re-use and to audit their current legal position.

The key issues, which emerge from the guidance, are:

-    Contracts (licences) with record suppliers have a greater influence on what individual libraries can and cannot do with their records than intellectual property law

-    There is no such thing as a standard licence for the supply of records 

To establish what libraries can and cannot do with records sourced from suppliers, they need to check their individual licences.  The toolkit includes information on what sort of conditions to look out for in licences and the sorts of clauses libraries should consider including when negotiating new licences with suppliers.

Although aimed at those who deal with catalogue records, many of the recommendations are equally applicable in other Web 2.0 environments. 

2. SCONUL seeks evidence of unfair licences

Toby Bainton of SCONUL (Toby.Bainton@sconiul.ac.uk) is seeking help from anyone with experience of licensing electronic resources. After years of pressure from librarians and educationalists, the Government is now looking at the question of licences/contracts conflicting with exceptions to copyright.  The most troublesome conflicts arise, for librarians, when they are managing licences for digital material, and licence terms restricting downloading/saving material conflict with the statutory provisions for fair dealing for private study and non-commercial research.

SCONUL is seeking real licence terms that cause trouble in this regard.  Especially welcome are licence terms restricting downloading, printing, or saving. But any clause that is just difficult to manage/enforce is also welcome.

IV Other News

1. More data available from UK Government

Data.gov.uk went public in late January 2010, at: http://data.gov.uk/ . Over 2500 datasets have been released. In the Cabinet Office press release, Sir Tim Berners-Lee stated: Making public data available for re-use is about increasing  accountability and transparency and letting people create new,   innovative ways of using it. Government data should be a public  resource. By releasing it, we can unlock new ideas for delivering  public services, help communities and society work better, and let talented entrepreneurs and engineers create new businesses and services.   The launch received lots of press coverage.

2. Newspaper Licensing Agency at the Copyright Tribunal

Those interested in this case might wish to read the latest update at http://www.journalism.co.uk/2/articles/537407.php.  It appears that battle will be joined on the question of the service of linking to news stories by companies that service the PR industry. See also http://www.prweek.com/uk/news/980646/PRCA-legally-intervenes-Meltwater-Copyright-Tribunal-against-NLA/
3. SABIP issues report on national and international attitudes of consumers to copyright.

The report, entitled Changing Attitudes & Behaviours in the ‘Non-Internet’ Digital World and their Implications for Intellectual Property, was commissioned by SABIP and produced independently by BOP Consulting. It can be found at: http://www.sabip.org.uk/
4. Flickr user gets in a copyright fight with UK newspaper

A photographer on Flickr has reported that he caught The Independent using one of his copyrighted images on its site. The Independent’s defence was that they used photostreaming, which does not copy the work but transmits it automatically to the user.  This is a case that could run and run…
http://tech.blorge.com/Structure:%20/2010/01/17/flickr-user-gets-in-a-copyright-fight-with-uk-newspaper/
http://www.guardian.co.uk/technology/2010/jan/26/copyright-cory-doctorow
5. New Guide to Copyright for Cultural Heritage Organisations

The Collections Trust has announced the publication of a new guide to copyright for cultural heritage organisations. Copyright: a practical guide provides museums, libraries and archives with a practical step-by-step guide to all aspects of managing copyright within a collection, from understanding what rights are and why they matter, to realising the benefits of exploiting rights. It can be purchased from www.collectionstrust.org.uk/books or via the online Collections Link shop at http://shop.collectionslink.org.uk. We must declare an interest and report that one of the authors is Naomi Korn.

6. If A Video Is Filmed By Chimps, who Owns The Copyright?

Apparently, a movie was made entirely by chimpanzees who were given cameras,
which is now being broadcast on the BBC. However, this raises a good
question: who owns the copyright on the film.  See:
http://www.techdirt.com/articles/20100126/0702377897.shtml


7. Why Express Terms Transferring Copyright In Software Are Crucial
A recent case where the Court has stated that ownership of copyright cannot be inferred but must be transferred in writing has been reported.  See: http://www.mondaq.com/news.asp?e=1&a=93028&q=288743
8. Beyoncé’s underwear

To brighten up your day, have a look at a summary of this bizarre copyright case at: http://ipkitten.blogspot.com/2010/02/friday-frivolity-beyonces-pirated.html
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