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Welcome to the 46th edition of the IPR Newsletter for JISC staff, JISC stakeholders and for re-purposing and dissemination via the Strategic Content Alliance, OSS Watch and JISC Legal. Naomi Korn and Professor Charles Oppenheim have compiled this Newsletter as part our IPR consultancy for JISC. As usual, we focus on developments in Intellectual Property Rights of relevance to JISC and HE/FE.

This newsletter is produced by the JISC IPR Consultancy, which runs until end of July 2011, providing advice and support to the JISC Executive on intellectual property rights in programme management within FE and HE.  It should not be constituted as legal advice or the official views of JISC.  For more information about how the newsletter is compiled, please see: http://www.jisc.ac.uk/whatwedo/projects/ipr/iprconsultancy/aboutnewsletter 

Please send comments or input on issues related to IPR and your work to Naomi@naomikorn.com.  JISC staff and stakeholders are encouraged to forward the newsletter to interested parties

This Newsletter has been compiled using a variety of sources, including the following websites and mailing sites:

· INDICARE Monitor www.indicare.org
· DRM Watch www.drmwatch.com
· IPR HelpDesk http://www.ipr-helpdesk.org/index.htm 
· Mondaq www.mondaq.com
· Copyright Circle News (by Graham Cornish)

I. Progress on the work of JISC IPR Consultants

Over the last month we have been involved in the following work: 

· Providing support and advice to JISC and JISC Projects
· Monitoring legislative developments
· Developing a draft White Paper for JISC on IPR and Licensing

II. Important Items that require attention

1. UK and European IP Related Developments 

a. Digital Economy Act 2010
Despite numerous criticisms of the Act by Conservative and Liberal Democrat spokesmen during its passage through Parliament before the last election, a revision of the Act does not seem to be a priority for the new Government at present.

Ofcom has just developed a draft code of practice[footnoteRef:1] for the first stage notification of ISPs and subscribers. This code provides the framework for the implementation of the measures in the Act relating to ISPs and Subscribers, as well as establishing mechanisms for the resolution of disputes between parties[footnoteRef:2]. In particular, the draft code sets out how and when ISPs covered by the code will send notifications to their subscribers to inform them of allegations that their accounts have been used for copyright infringement as well as further information about costs. Although the Code is applicable initially to fixed ISPs with over 400,000 subscribers, it is unclear about how far the Code could be made applicable to all ISPs. The Code is due for implementation in 2011. 

It was hoped that the Code would also clarify the scope of the Act: which organisations are required to act as ISPs and which as Subscribers, however the wording of the Code remains ambiguous. Consultation relating to the draft Code closes on the 30th July 2010 and JISC will be submitting a response. [1:  http://www.ofcom.org.uk/consult/condocs/copyright-infringement/]  [2:  http://www.ofcom.org.uk/telecoms/copyright/tor/] 


In the meantime, JISC, MLA and the British Library have organized a briefing session on the 29th July about the DEA 2010, its implications for public sector bodies and discussions about the draft Ofcom Code. Please contact Stuart Dempster s.dempster@jisc.ac.uk regarding further information about the event. The Strategic Content has also written a draft paper on how public sector bodies might reduce their risks associated with the DEA 2010. This paper will shortly be available on the SCA Blog http://sca.jiscinvolve.org/wp/ipr-publications/

The IPR consultants will keep JISC informed on any developments on this very important piece of legislation

b Draft Statutory Instrument (SI) to implement the Gowers Recommendations
It is likely that any revised SI will now be approved by Parliament in the autumn. 
The JISC IPR Consultants will draft and circulate a detailed Briefing Paper on the changes to the law once the SI is approved.

2. Forthcoming EU legislation of relevance
http://ec.europa.eu/information_society/digital-agenda/index_en.htm, issued in May 2010, stated:

The Commission will:

• Key Action 1: Simplify copyright clearance, management and cross-border licensing by

• Enhancing the governance, transparency and pan European licensing for (online) rights management by proposing a framework Directive on collective rights management by 2010;

• Create a legal framework to facilitate the digitisation and dissemination of cultural works in Europe by proposing a Directive on orphan works by 2010, to conduct a dialogue with stakeholders with a view to further measures on out-of print works, complemented by rights information databases;

• By 2012, review the Directive on Re-Use of Public Sector Information, notably its scope and principles on charging for access and use;

• Other actions:

• After an extensive stakeholder dialogue, report by 2012 on the need for additional measures beyond collective rights management allowing EU citizens, online content services providers and right-holders to benefit from the full potential of the digital internal market, including measures to promote cross-border and pan-European licences.

• In preparation thereof, issue a Green Paper addressing the opportunities and challenges of online distribution of audiovisual works and other creative content in 2010;

• On the basis of the review of the Directive on the enforcement of intellectual property rights, and following extensive stakeholder dialogue, report by 2012 on the need for additional measures to reinforce the protection against persistent violations of intellectual property rights in the online environment, consistent with the guarantees provided in the Telecoms Framework and fundamental rights on data protection and privacy.

The document envisages a number of pieces of legislation:

A Directive on collective rights management, establishing pan-European licensing for (online) rights Management (2010)

A Directive on orphan works to facilitate digitisation and dissemination of cultural works in Europe (2010)

Review the EU data protection regulatory framework, to enhance individuals' confidence and strengthening their rights (2010)

Make proposals updating the e-Commerce Directive for online markets (2010)

Review the eSignature Directive to ensure cross-border recognition and interoperability of secure eAuthentication systems (2011)

Propose a contract law instrument complementing the Consumer Rights Directive (2011)

Report on the review of the Directive on the enforcement of intellectual property rights (2012)

Report on the need for additional measures needed to promote cross-border and pan-European licences (2012)

Review the Directive on Re-Use of Public Sector Information, notably its scope and principles on charging for access and use (2012)

Issue guidelines on essential intellectual property rights and licensing conditions in standard-setting, including for ex-ante disclosure (2011)

Report on the feasibility of measures that could lead significant market players to license interoperability information (2012)

Propose rules on jurisdiction in cyberspace at European and international levels (2013)

Make proposals to ensure public sector websites (and websites providing basic services to citizens) are fully accessible by 2015. (2011)

Issue a Recommendation on digitisation of European cinema (2011)

Review the Public Access to Environmental Information Directive (2011)

The Report also says:

A key barrier to the EU digital single market remains the fragmentation of the EU copyright landscape, which makes it very complex and costly to offer innovative pan-European digital content services. Increased access to content, through the encouragement of digitisation at national and local levels; more transparent copyrights, through the facilitation of rights clearance for in-copyright material, orphan works, and works that are either out of print or out of distribution; copyrights, through the further adaptation of copyright legislation to meet the digital reality/consumer demands are considered by the respondents as key to developing leading European online web services and software platforms and applications.

The content industries call for more effective enforcement, in particular in the fight against piracy. They also point to alternative measures in addition to stricter enforcement of copyright rules, such as: investment in orphan works such as the Arrow project, introduction of innovative solutions such as micropayments, reduction of VAT, increased public procurement, full interoperability of end-user devices for exploiting digital content and financial support to the experimentation of new business models.

On the other hand, consumers association, NGOs, new media services and telecom operators, call for more flexible copyright systems and for widening the exceptions to copyright cases, for example by providing a mandatory copyright exception for print disabled people. They emphasise the need to distinguish between commercial and non-commercial uses of copyrighted works, to ease the complexity of existing licensing schemes and for a consensual cross-industry solutions, for example through the exchange of good practice in fighting IPR infringement.

Content industries, in contrast to consumers association, new media and services, and telecom operators, are not in favour of multi-territorial licensing measures, claiming that they would reduce scope for those flexible negotiations that are the core component of the business model of the cultural industry. The only exception within the content industries is the live performance sector: it denounces the fragmentation of the copyright clearance system as an obstacle to creativity and free circulation of knowledge.

Both citizens and organisation find encouragement of access to content on national and local level important. EU-wide easily accessible mechanisms that allow users to clear rights and be free to work on existing content for non-commercial purposes could stimulate creativity. 
According to the respondents, equal access to content can be ensured by letting the rights to access of persons with disabilities prevail over the rights of the owner of content.  Content, once it is paid for, should be interoperable and users should have a clear statutory right to ”play” (i.e., use, listen to, or access) this content anytime, anywhere, on any platform.

This is an important document, outlining an extremely ambitious programme of IP related work for the European Commission.  The IPR Consultants will be drafting a response on behalf of JSIC to this consultation and keep JISC  briefed on developments.


III. Items for Consideration 

1. New Minister for IP
The new Minister for IP is Baroness Wilcox, a long serving Conservative Life Peer and a former Chair of the National Consumer Council – see a brief description in http://en.wikipedia.org/wiki/Judith_Wilcox,_Baroness_Wilcox. 


IV Other News

1. In praise of copyright
To celebrate the 300th anniversary of the Statute of Anne, the world’s first piece of copyright legislation, the Stationers’ Company (whose archives hold invaluable records of the early history of publishing) has released a series of contributed essays on the relevance of copyright today – it is free of charge.  See: http://copyright-debate.co.uk/
 
2. Meltwater versus Newspaper Licensing Agency
Meltwater recently referred the Newspaper Licensing Agency’s licence for newspaper aggregators to the Copyright Tribunal, as it believed the terms were unfair, as reported in issue 46 of this Newsletter.  The NLA has now responded by starting an infringement action against Meltwater.  See:
 http://paidcontent.org/article/419-uk-news-pubs-take-meltwater-to-court-for-aggregator-ruling/


4. Europeana’s declaration on public domain
Europeana has published a Public Domain Charter – see:
<http://version1.europeana.eu/web/europeana-project/publications>. 

It takes a strong position in support of the Public Domain, saying that:

· Europeana belongs to the public and must represent the public interest. The Public Domain is the material from which society creates cultural understanding and knowledge. Having a thriving Public Domain is essential to economic and social well-being. 
· Digitisation of Public Domain content does not create new rights over it. Works that are in the Public Domain in analogue form continue to be in the Public Domain once they have been digitised.

The Europeana Foundation published the Charter.  Europeana is developing plans to label the rights associated with a digitised item very clearly so that they are understood by Europeana's users, who will be able to exclude content from their results that requires payment or doesn't comply with the Public Domain Charter. Rights labelling will become a requirement when submitting content to Europeana by the end of 2010. Europeana's Public Domain Charter takes a pragmatic approach, making recommendations and offering guidance to policy makers and funding bodies as well as heritage content holders. The Charter was developed through extensive consultation with stakeholders and is published in support of the recent Public Domain Manifesto <http://publicdomainmanifesto.org/>. The Manifesto represents the content users' perspective.

3. Miscellaneous bits and bobs

Quick Guide to EU copyright law
A nice summary description of the fundamentals of EU copyright law can be found at http://www.copyrightcode.eu/

David Crook leaves CLA
David Crook, well known to many in UK HEIs as the face of the Copyright Licensing Agency, left the organisation in May 2010.  It is clear from many comments posted on various lists that those in the HE sector will miss him.

Risk management when digitising
A new US publication offers some recommendations. It is intended to be a short statement about risk, to encourage library and archive professionals to digitise unpublished materials and make them available online. It is worth stressing that the text is based on US law, which is far more generous than UK law regarding copying without having to ask for permission, and so is mentioned here for information, and not as guidance.
 
“Well-intentioned practice for putting digitized collections of unpublished materials online” http://www.oclc.org/research/activities/rights/practice.pdf

IPR in Royal Arms
Following some inquiries, a brief study by copyright expert Tim Padfield concluded as follows:
 
·       the text description and drawing of any royal arms, including the present ones, made before 1837 is long out of copyright;
·       the Trade Marks Act 1994 s4 prevents the registration of any trade mark consisting of or containing the royal arms, or the principal armorial bearings of the royal arms, or any insignia or device resembling the royal arms. That appears to mean that even the use of one of the quarterings of the current royal arms could not be registered; some of those quarterings have of course been in continuous use for centuries. The conventional representations of the royal arms are on the IPO website.  An application to use a trade mark with one of the restricted emblems must be made to the Lord Chamberlain;
·       the same section also prevents registration of marks containing the royal crown or emblems suggesting patronage from the Queen or another member of the royal family, so insignia such as the Prince of Wales’ feathers, the Queen’s cipher, the Garter or the Duke of Edinburgh’s arms are protected in the same way. 
·       the Trade Marks Act s99 makes it a criminal offence to use the royal arms, or arms so closely resembling the royal arms as to be calculated to deceive, in connection with a business in a way that leads to the belief that the use is authorised. That would apply to any royal arms from Queen Victoria ’s onwards, but it is interesting to note that the section does not prevent use of the ‘principal armorial bearings’, which implies that use of just one quartering would not be a criminal offence;
·       the same section provides that any person who is properly authorised to use the royal arms or an emblem suggesting patronage by the Queen or a member of the royal family may seek an injunction to stop an unauthorised use in connection with any business. Once again, it appears that this protection would apply to the royal arms of any monarch from Queen Victoria onwards (quite possibly including a single quartering, since that could be seen as an emblem of the Queen). 
·       the Registered Designs Act 1949 sch A1 gives a list of emblems that may not, without permission, be included in designs, including the royal arms and other royal insignia. The definitions appear to be much the same as those for trade marks. 
·       The Paris Convention for the Protection of Industrial Property binds member states to prevent registration or use as trade marks of armorial bearings, flags and state emblems (article 6ter) and the use of imitations of those things in heraldry. The UK state emblems protected are the royal arms (English and Scottish), the supporters and shields from the royal arms, the Garter and shield, the Queen’s cipher, the Prince of Wales’ feathers, the arms of the Duke of Edinburgh and (still) the arms of the Queen Mother. 
·       The Trade Descriptions Act 1968, the Consumer Protection from Unfair Trading Regulations 2008 and the Business Protection from Misleading Marketing Regulations 2008 might all be used against misuse of the royal arms, and all involve criminal offences.
 
All this relates to ‘business’ use. In the Trade Marks Act (s103(1)), as in the Copyright Designs and Patents Act 1988, ‘business’ includes a trade or profession. It seems clear that the purpose is to prevent:
·       Any use of the royal arms since 1837 in connection with a business in a manner that suggests that the use is authorised;
·       Any use of protected royal emblems of current members of the royal family in the same way; and
·       Any use of the royal arms or state emblems as trade marks.
 
Hold on, that slide looks very familiar
A Professor is embroiled in a row with his former employer after teaching materials he designed were replicated by a successor when his contract came to an end. It’s an interesting case, but with unusual features, such as involving verbal agreements which were not recorded in a contract of employment.  See: 
http://www.timeshighereducation.co.uk/story.asp?sectioncode=26&storycode=411550&c=1

Private copying levy not justified for commercial users
Most EU countries (not UK and Ireland) impose a levy to compensate copyright owners for private copying on equipment that may be used for this purpose (e.g. MP3 players, iPods). The levy varies wildly form one country to another.  However the Advocate General has ruled that such levies are arbitrary and should not apply where the equipment is sued in a commercial context anyway. See http://groups.google.com/group/1709-copyright-blog/msg/15e9cf88cff4808e
 
New site aims to teach “creatives” about copyright
Stockphotorights.com is a new site that aims to educate creatives and other users of stock images about copyright issues. Set up by Getty Images, it has support from the likes of iStock, PunchStock and ShutterStock. See:
http://www.digitalartsonline.co.uk/news/index.cfm?NewsID=3223804
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