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Welcome to the 45th edition of the IPR Newsletter for JISC staff, JISC stakeholders and for re-purposing and dissemination via the Strategic Content Alliance, OSS Watch and JISC Legal. Naomi Korn and Professor Charles Oppenheim have compiled this Newsletter as part our IPR consultancy for JISC. As usual, we focus on developments in Intellectual Property Rights of relevance to JISC and HE/FE.

This newsletter is produced by the JISC IPR Consultancy, which runs until end of July 2010, providing advice and support to the JISC Executive on intellectual property rights in programme management within FE and HE.  It should not be constituted as legal advice or the official views of JISC.  For more information about how the newsletter is compiled, please see: http://www.jisc.ac.uk/whatwedo/projects/ipr/iprconsultancy/aboutnewsletter 

Please send comments or input on issues related to IPR and your work to Naomi@naomikorn.com.  JISC staff and stakeholders are encouraged to forward the newsletter to interested parties
This Newsletter has been compiled using a variety of sources, including the following websites and mailing sites:

· INDICARE Monitor www.indicare.org
· DRM Watch www.drmwatch.com
· IPR HelpDesk http://www.ipr-helpdesk.org/index.htm 

· Mondaq www.mondaq.com
· Copyright Circle News (by Graham Cornish)
I. Progress on the work of JISC IPR Consultants

Over the last month we have been involved in the following work: 

· Provided support to JISC in it activities relating to the Digital Economy Bill

· Responded on behalf of JISC to the Gowers Review of IP Consultation

· Established the work plan for the JISC IPR Consultancy until end July 2010

· Provided support for JISC Programme Managers, JISC Policy and JISC Communications

· Worked with the IE to deposit previous IPR Newsletters and JISC responses to consultations in IE repository

· Organised the session on IPR at the forth-coming JISC Conference 

II. Important Items that require attention

1. UK and European IP Related Developments 

a. Digital Economy Bill

The Digital Economy Bill has completed its passage through the House of Lords. The Bill is currently receiving its second reading in the House of Commons as part of the “wash up” procedures now that a General Election has been called. The Bill currently includes clauses relating to Orphan Works and ISPs.
The IPR consultants will keep JISC informed on developments on this very important Bill and potential impacts on the community
b Draft Statutory Instrument to implement Gowers Recommendations

JISC has submitted its formal written comments regarding the Statutory Instrument (SI) implementing the Gowers Review of IP – see item 1 above.  It is likely that any revised SI will now be approved by Parliament in the next few weeks.

The JISC IPR Consultants will draft and circulate a detailed Briefing Paper on the changes to the law once the SI is approved.

III. Items for Consideration 

1. Anti-Counterfeiting Trade Agreement (ACTA)

This was discussed in the previous Newsletter; the European Parliament recently voted to oppose the EU’s participation in these talks; however the EP’s vote has no binding effect on the Commission, so these talks are likely to continue. 
2. CILIP Election Manifesto

CILIP, the Chartered Institute of Library and Information Professionals, has issued a manifesto for libraries in time for the General Election. It can be found at: http://www.cilip.org.uk/get-involved/advocacy/manifesto/pages/default.aspx
Topics covered include copyright law generally, and legal deposit of digital materials.  In the former case it urges respect for user rights (i.e., exceptions to copyright) in future changes to the law, and in the latter it urges rapid development of SIs so that the law can be updated.

3. Solicitors accused over file sharing bullying tactics

The Solicitors Regulation Authority (SRA) has referred two solicitors from London firm Davenport Lyons to the Solicitors Disciplinary Tribunal over claims that the firm sent ‘bullying’ letters accusing hundreds of people of illegal file sharing. 
Consumer group Which? complained to the SRA in 2008 that Davenport Lyons partner David Gore and former partner Brian Miller had engaged in ‘bullying’ and ‘excessive’ conduct, while acting on behalf of client copyright holders. It said the firm had sent out hundreds of letters, demanding compensation and costs for copyright infringements, and threatening court action.

Whilst it will take a while for this case to be settled, it is worth noting that whilst it is illegal to make unjustified threats of patent or trade mark infringement, it is NOT illegal to make such threats in regard to copyright infringement.

IV Other News

1. Implications of decision on Google AdWords case

The European Court of Justice has provided its answers to questions referred by the French court in three different cases about Google's practice of allowing users of its AdWords service to use other people's trade marks as search terms.

The decision is unlikely to make Google change its current policy in the UK. The ECJ, amongst various decisions regarding potential trade mark infringement, decided that Google's AdWords service may benefit from the 'hosting' liability exemption in Article 14 of the E-Commerce Directive available to intermediaries, provided that its role is 'neutral' (i.e. its conduct is merely technical, automatic and passive, pointing to a lack of knowledge or control of the keywords it stores/hosts).

The implication is that if Google receives knowledge of the unlawful nature of any data (e.g., keywords) that it hosts (i.e., stores) and fails to act expeditiously to remove, or disable access to, it, the exemption will not be available.

Has this interpretation of the Directive helped clear things up for other sites? Context doesn’t matter: the fact that it is acceptable for a host’s activities and deployment of third-party data to stretch far beyond static storage will come as welcome news for many. Money doesn’t matter either; receiving individual payments from users doesn’t weaken the defence.

‘Storage’: Google ticked this box by holding data on its servers. What about parties that don’t have servers? The question of how freely ‘storage’ can be interpreted remains unclear, especially in view of the growing enthusiasm for cloud computing in HEIs and FEIs.

‘Information society service provider’: well at least we now know for sure that it can include a website, not just ISPs. However, AdWords really can justify the claim that it is a ‘service’ and is ‘normally provided for remuneration’ – what about blogs and message boards that are free?

Under Article 21 of the E-Commerce Directive, the European Commission is obliged to re-examine the Directive every two years, proposing changes if necessary to adapt it to legal, technical and economic developments. Unfortunately only one report was produced; the one due for 2009 has not appeared. 

It looks like we’ll have to carry on making up the rules as we go along; HEIs might well find themselves in similar situations regarding possible illegality going on using their services (the Digital Economy Bill as initially worded for example leaves them in an ambiguous situation).

2. Newspaper Licensing Agency at the Copyright Tribunal – continued!

Meltwater has asked the Copyright Tribunal to rule on the Newspaper Licensing Agency’s (NLA) new online use licence.  News International’s Times Online has introduced a similar principle to the NLA, of which it is a member.  Times Online's robots.txt file now blocks Meltwater. Meltwater responded with a statement as follows: "Times Online, published by News International, took the step of blocking  Meltwater from indexing its website. We find this move both surprising and disappointing as Meltwater has sought a ruling by the UK Copyright Tribunal to provide clarity on current UK copyright law. Yet, despite the fact that the Tribunal is still months away from reaching a  decision, News International has chosen not to wait for a judgment, but  to pursue its own course of action unilaterally. Meltwater acknowledges that there are different interpretations of the current UK copyright law today. However, we firmly believe that our services do not infringe upon anyone’s copyright because our services do not keep nor provide our clients with copyrighted content. To create clarity on this issue, Meltwater has brought the NLA’s (Newspaper  Licensing Authority) (sic) proposed licensing scheme for online news to the  UK copyright tribunal. Meltwater believes  that the entire industry will benefit from a clear ruling on this  complex issue, which is so important for all players in the online  media industry. The Copyright Tribunal recently rejected the NLA’s claim that Meltwater was not entitled to have its case heard".  The Tribunal has set a timetable for hearing the dispute, in February 2011. 

3. Copyright Tribunal changes

Resolving disputes about copyright licensing schemes through the Copyright Tribunal will soon be simpler. New rules of procedure in line with the Civil Procedure Rules 1998 will come into effect from 6 April 2010.  The Tribunal’s main function is to settle various types of disputes, mainly in the field of collective copyright licensing (including the FE and HE CLA licence agreements), where the parties cannot agree between themselves.  The new procedures will improve access to the Tribunal by introducing a small applications track for quick and economical resolution of small cases.  In addition they will reduce costs and delays in large-scale litigation by providing for active and robust case management. The press release at http://www.ipo.gov.uk/about/press/press-release/press-release-2010/press-release-20100226.htm does not provide any details on the new rules, though.

4. Poor knowledge of copyright amongst young people

The majority of people asked in a recent survey on copyright law in the UK have little or no knowledge of what is legal. The results show that three out of four people asked, aged 15 and above, are unaware of what is allowed within the law for copying or recording particularly when using audio and visual technologies. Colleges and universities cannot take for granted that new students and staff are clear on what they can and cannot do regarding copyright materials.  One of the key findings state that with the increasing relevance of copyright law to everyday life through the use of digital technology, there is a greater need to provide clear guidance for users and consumers.  To see the full survey report visit http://www.consumerfocus.org.uk/assets/1/files/2010/02/Consumer-Focus-Time-to-change-the-tune1.pdf
4. Changes to law that might affect Student Unions

Voluntary groups and charities will see copyright exemptions for public playing of sound recordings and music removed from April 2010 as the government announces the repeal of sections 67 and 72(1B)(a) of the Copyright, Designs and Patents Act 1988 and related exemptions.  This will mean that voluntary groups and charities will need a public performance rights licence to play sound recordings and broadcast music in any public space and to pay the previously exempt right-holder’s fee. It is estimated this will cost the voluntary and community sector upwards of £20 million and result in many changes to use of music in the sector. Further details and access to the government response are available from the UK Intellectual Property Office website at:  http://www.ipo.gov.uk/about/press/press-release/press-release-2009/press-release-20091112.htm. It is unclear how much of an impact this will have within FE and HE; it will presumably affect Student Unions in particular.

5. Changes to HMSO approach to licences

http://www.iwr.co.uk/information-world-review/news/2259098/crown-copyright-switches reports that HMSOP is ditching its “click use” licence in favour of Creative Commons licences for most of the material it publishes on the Web.  In practical terms, this means less bureaucracy and greater clarity of rules regarding the use of such materials.

6. England and Wales Laws and Online Material 

The law of England and Wales applies to material published online, even if it is hosted on a server in another country, the Court of Appeal has ruled. As long as a substantial measure of the activities takes place in England, its law will apply.

Two men's appeals against convictions for publishing racially inflammatory material were based on their claim that the law of England and Wales should not apply because the material in question was hosted on a server in California in the US. The Court of Appeal rejected that claim, saying that according to a precedent set in a previous case domestic law will apply so long as much of the activity in question took place in the UK.  Stephen Whittle had been found to have written a number of articles that were derogatory of Jewish and black people and likely to stir up racial hatred. They were edited and put online by Simon Guy Sheppard. Lord Justice Scott Baker agreed with the original trial court's analysis that this activity was within the jurisdiction of English law.

The Court of Appeal also ruled that the material constituted 'writing' and so was covered by the Public Order Act, which contains the offences of publishing racially inflammatory material. Just because it was on the Internet did not mean that it did not count as 'written material' covered by the Act, the ruling said.

Clearly, the same ground rules would apply if a similar case arose in respect of (say) copyright infringement.

7. Catty response by TalkTalk

The record label’s trade body, The BPI, has published research by Ovum , which suggests  that if the six biggest internet service providers were to launch  internet packages that had a licensed digital music service bundled in  this year, the extra revenue they could generate on an annual basis by 2013 would be £103 million, assuming there was a "medium adoption  scenario…..A big ISP with  around 3.5 million customers would generate indirect value of more than £20 million per year if its bundled music service cuts churn by just 10%” and “with the right service platform, user  experience and merchandising strategy, ISPs have an opportunity to  reach a green-field digital music market that mainstream  download-to-own services such as iTunes do not reach today”. Commenting on the report, the BPI’s Geoff Taylor said "It's increasingly clear that it isn't smart for an ISP to just be a 'dumb pipe'. This report shows that the revenue potential of digital  music services alone makes sound economic sense for ISPs. UK music  companies want to innovate and develop exciting new digital offerings.  ISPs such as Virgin Media have recognised that legal digital music  services offer a more exciting and profitable future than continued  widespread piracy".  TalkTalk’s response was catty, with a spokesperson saying: "TalkTalk thanks the BPI for its strategic business advice, though some  may question the value of such insight from an industry which has  failed to acknowledge the impact of new technology on its own business  models and is pressing the Government to criminalise its biggest customers".   
8. Miscellaneous bits and bobs

Is a Twitter Tweet Protected by Copyright?

Copyright and Twitter. How do they mix? Is a tweet protected by copyright? Or can anyone use your tweets? How about retweets? An interesting post by Jeffrey Zeldman claims tweets are not subject to copyright because copyright protection does not extend to "names, titles, or short phrases" according to copyright.gov.  The IPR consultants are of the view that potentially a full-length tweet can attract copyright and it is risky to suggest otherwise.  See: 
http://webtrends.about.com/b/2010/02/25/is-a-twitter-tweet-protected-by-copyright.htm
New CLA licence for schools

In April 2010 a new CLA Schools Licence that includes enhanced rights will be launched. In addition to the existing photocopying and scanning permissions, this new licence will provide all schools with the permission to re-use digital and website content that has been opted into the licence. We have agreed with rights holders that the new repertoire will become available to schools from 1st October 2010.

www.cla.co.uk
Pink Floyd scores victory for the concept album in court battle over ringtones

If this case is of interest, look at the article about it at: 

http://www.guardian.co.uk/music/2010/mar/11/pink-floyd-court-victory-emi-downloads-ringtones
Pirate Party launches election Manifesto

http://www.pirateparty.org.uk/blog/2010/mar/22/pirate-party-uk-launches-its-2010-election-manifes/
It is an interesting exercise to work out how many errors of fact there are in this manifesto, in particular “the law should be changed to enable….”, when the law already allows such activity.  The style makes a refreshing change from other party manifestos though![image: image1.png]
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