JISC IPR Newsletter 41
Aug/Sep 2009
Welcome to the 41st edition of the IPR Newsletter for JISC staff, JISC stakeholders and for re-purposing and dissemination via the Strategic Content Alliance, OSS Watch and JISC Legal. This Newsletter has been compiled by Naomi Korn and Professor Charles Oppenheim as part our IPR consultancy for JISC. As usual, we focus on developments in Intellectual Property Rights of relevance to JISC and HE/FE.

This newsletter is produced by the JISC IPR Consultancy, which has been extended until end of December 2009, providing advice and support to the JISC Executive on intellectual property rights in programme management within FE and HE.  It should not be constituted as legal advice or the official views of JISC.  For more information about how the newsletter is compiled, please see:  http://www.jisc.ac.uk/whatwedo/projects/ipr/iprconsultancy/aboutnewsletter 

Please send comments or input on issues related to IPR and your work to Naomi@naomikorn.com.  JISC staff and stakeholders are encouraged to forward the newsletter to interested parties
This Newsletter has been compiled using a variety of sources, including the following websites and mailing sites:

· INDICARE Monitor www.indicare.org
· DRM Watch www.drmwatch.com
· IPR HelpDesk http://www.ipr-helpdesk.org/index.htm 

· Mondaq www.mondaq.com
· Copyright Circle News (by Graham Cornish)
I. Progress on the work of JISC IPR Consultants

Over the last month we have been involved in the following work: 

· Implementing JISC’s IPR Policy, including discussions about the use of Creative Commons Licences

· Running workshops for JISC staff on JISC’s new IPR Policy
· Providing support for JISC staff relating to IPR and licensing issues that they are encountering

· Responding to Government consultations, such as consultations about Moral Rights

· Providing an overview about the Google Books Settlement for JISC’s Right to Reply

· Working on a briefing paper about developments in derived and open data

· Submitting content for JISC Inform

· Other support and advice as needed
II. Important Items that require attention

1. UK and European IP Related Developments 
a. Orphan Works and the Gowers Review of IP Update
We have received the following report from Tim Padfield of The National Archives and Sarah Fahmy of JISC regarding a meeting they and a representative from the British Library, Ben White, had with staff from the UK Intellectual Property Office: [They were] at pains to ensure we understood that nothing has yet been decided on what orphan works legislation will finally look like nor how it will work. They also said that there was a serious risk that the clause on the subject in the Digital Economy Bill would be removed if there was any suggestion that it was controversial. We were asked not to make a lot of noise about the issue.

Instructions have been sent to Parliamentary Counsel for the drafting of the Digital Economy Bill. The Bill is intended to have a single clause dealing with orphan works, which gives the Secretary of State (SoS) powers to prepare secondary legislation but does not closely prescribe the contents of that further legislation. It is intended that the Bill will be introduced to the House in October or November and receive Royal Assent next April. Secondary legislation would then be prepared and be issued for public consultation in the summer. This would come into force in 2011, in April if there was little comment from the consultation but more probably in October. The clause would give the SoS three powers:

· to make regulations for schemes for the licensing of the use of orphan works;

· to make regulations to enable collecting societies to operate extended collective licensing schemes; and

· to regulate the collecting societies.

· Current thinking is that the regulations for orphan works would give the SoS two further powers:

· to issue licences for the use of orphan works himself, on receipt of information which showed that the prospective licensee had conducted suitably diligent investigations to identify rights owners; and

· to authorise other bodies to issue licences, with a period of public consultation on a draft authorisation before it was issued. In this case, the licensing body would then be expected to levy fees, to seek to trace the rights owners (probably primarily through advertising), to deal with rights owners who came forward and to deal with unclaimed money.

On the licensing arrangements, they said:

· the UK’s Intellectual Property Office (UKIPO) is doubtful about licensing by the SoS, but is open to argument in its favour;

· the bodies authorised to issue licences could be collecting societies but could equally be public sector bodies seeking authority to license themselves or, more likely, arm’s-length bodies set up by public sector bodies which could then license the parent body;

· authorisations would be non-exclusive so that there could be rival bodies licensing in the same area, which should keep costs down;

· since licensing bodies would be authorised by the SoS, not by rights owners (who by definition are unknown), to issue licences, there would be nothing to stop them offering licences for areas that collecting societies (which act as authorised by their members) cannot cover, such as CLA with unpublished literary works; 

· a university would probably take out an extended collective licence from a collecting society to cover all its researchers to use orphan works in the area covered by the collecting society; and

· there would be safeguards against an exploitative rights owner who came forward deliberately only after licensed use had started in order to maximise the chance of high fees.

On the issue of fees, they said:

· there would be nothing to stop a body issuing a gratuitous licence if the works concerned were of little or no commercial value; but

· in such a case the licensing body would need to have sufficient funds from other licences issued, from self-indemnification or from insurance to pay a rights owner should one appear demanding a fee, as required by the three-step test;

· there is no clarity yet on what would happen to unclaimed money but it was unlikely that collecting societies or other licensing bodies would be able to hang onto it; and

· he would expect there to be a clear distinction between treatment of commercial and cultural use.

Their expectation was that the Commission will wait until member states have legislated then seek to require member states to recognise each other’s schemes.
Further background on Digital Britain and orphan works can be found at: 
http://www.culture.gov.uk/images/publications/DB_ImplementationPlanv6_Aug09.pdf
Please note that on page 9 bullet point one, the suggestion is made that the terms of reference for work will be undertaken “to enable commercial schemes for dealing with orphan works”.  

See also http://www.ipo.gov.uk/c-policy-orphanworks which gives some indication as to UKIPO’s  thinking.
We asked about progress on Gowers. The draft regulations have gone to Parliamentary Counsel and it is planned to open a 3-month consultation on them by the end of the year. It seems unlikely that they will be brought into force in April so implementation will probably have to wait until October 2010.
The IPR consultants will keep JISC informed on developments on this issue. 
b. Draft Directive on Term of protection for sound recordings and performers' rights published
This draft Directive proposes to extend copyright term for sound recordings and performers  within the EU from 50 to 95 years. This will start its passage through the European Parliament and Council of Ministers in the coming months. It needs watching and may need JISC’s intervention(s) regarding the implications on its activities, particularly digital preservation, repository work and digitization. JISC has has already responded to this issue. 

An IPO publication (IP Insight) says “The UK had said that it does not believe an extension to 95 years is justified, but that it would consider an extension to cover the lifetime of the performer, such as 70 years, providing there were permanent benefits to performers. The European Parliament has recently approved a text along these lines, but this must also be approved by EU Member States before it can become law.”

The text of the Draft Directive can be found at:  http://ec.europa.eu/internal_market/copyright/term-protection/term-protection_en.htm 

The European Parliament-approved text can be found at: http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P6-TA-2009-0282 

A key speech on the topic by EU Commissioner Charlie McCreevy can be found at: http://europa.eu/rapid/pressReleasesAction.do?reference=IP/08/240&amp;format=HTML&amp;aged=1&amp;language=EN&amp;guiLanguage=en
The IPR Consultants will monitor progress on this draft Directive and will report back from time to time.
III. Items for Consideration 

1. What is “substantial” for copyright infringement?
The European Court of Justice has issued a judgment in Infopaq International v Danske Dagblades Forening (C-5/08) on the meaning of a ‘substantial part’.

The case involves the scanning by Infopaq of newspaper articles in order to find words identified by clients as being of interest. The result is provided to the client in the form of an extract from the relevant article consisting of the word itself and the 5 words before and after it, 11 words in all. There was a Court  discussion of whether the 11 words qualify as a protected part of a work.. The court said that parts of a work enjoy protection ‘provided that they contain elements which are the expression of the intellectual creation of the author of the work.’ It emphasised that words themselves are not protected and went on to say that ‘it is only through the choice, sequence, and combination of those words that the author may express his creativity in an original manner and achieve a result which is an intellectual creation.’ This accords well, for instance, with what Petersen J said as long ago as 1917 in Kipling v Genatosan when 37 words (4 lines) of Kipling’s poem If were used in an advert: ‘the lines were ... important lines in that they formed an essential part of the crescendo in the poem.’ 

The principal lesson of the case is that guidelines on the number of words that may be used without infringement are virtually worthless; the crucial thing is how important are the words that were copied – in other quality is more important than quantity.

2. Google book settlement

A US judge has postponed a hearing on this Google Books settlement, in effect inviting Google to rethink the terms of the settlement in the light of feedback from interested parties. There have been many articles commenting on the settlement, some of which are l worth reading despite these legal developments.  One is by Richard Waters in the Financial Times.
http://www.ft.com/cms/s/0/d9c722a6-877e-11de-9280-00144feabdc0.html
JISC has provided its own synopsis of the issues as well as inviting members of the community to respond according in its “Right to Reply” http://www.jisc.ac.uk/news/stories/2009/09/gbooks.aspx
3. Possible change to exception to copyright for examination purposes

Thanks to an initiative by Steve Lee of Glamorgan University, a meeting took place between Steve, Toby Bainton, Charles Oppenheim representing JISC and Ed Maxfield of UUK and three senior people from UKIPO responsible for Copyright Policy to discuss the Examinations Exception in the Copyright Designs and Patent Act 1988.  The UKIPO representatives were sympathetic to the views expressed that the current exception is both ambiguous as to what is an examination and that it no longer reflected the reality of pedagogic practice of supplying students with past exam papers for revision purposes, often on a VLE.  The problem arises from third party content that happens to be embedded in the exam question.  We also raised the question of Ethos type services involving text/images whose copyright might belong to third parties and the problems associated with their digitisation and distribution.

The UKIPO representatives told us that by the end of the year they would be issuing two documents (maybe bundled into one - not clear) - draft wording for an Statutory Instrument to implement the Gowers Review of IP recommendations on exceptions, and a consultation document.  That consultation document would cover the Digital Britain agenda and would include orphan works (see elsewhere in this Newsletter) but would also raise the examination exception as well.
It will be important that JISC responds to any possible amendments to the copyright legislation and the IPR Consultants will report back any developments

IV Other News
1. EU Commissioner’s views on future directions of copyright law
Videos from the Thinking Digital conference are now available online http://www.thinkingdigital.co.uk/media/video_library.php  . We recommend viewing the Matt Mason presentation entitled  The Pirates Dilemma;  it deals with the issues surrounding IP; piracy; and business models in an innovative and insightful way.

2. David Lammy speech on copyright

The text of a speech David Lammy, Minster for HE and IP gave in the USA, in which he urges greater copyright protection for films, can be found at:
http://www.dius.gov.uk/news_and_speeches/speeches/david_lammy/copyright
3. Wikimedia on the copying of National Portrait Gallery images

Readers will probably be aware of the controversy regarding the National Portrait Gallery’s complaint that someone has copied and redisseminated about 3000 high resolution digitised photographs of Victorian artworks that it created without its permission .  Under UK law, such images are the NPG’s copyright, though other countries would not give photographs of out of copyright paintings copyright protection, so such images are not breaking US law. Particular problems arise if a user in the UK downloads the images from Wikipedia.  The latest blog contributions at http://blog.wikimedia.org/2009/07/16/protecting-the-public-domain-and-sharing-our-cultural-heritage/comment-page-1/#comment-1445 are very interesting and pertinent. 

4. Europeana project

4.6 million digitised books, maps, photographs, film clips and newspapers can now be accessed by internet users on Europeana, Europe 's multilingual digital library (www.europeana.eu ). The collection of Europeana has more than doubled since it was launched in November 2008. The European Commission, in a policy document entitled Europeana – next steps, declared as its target to bring the number of digitised objects to 10 million by 2010.  The Commission also opened a public consultation [28/08] on the future challenges for Europeana and book digitisation in Europe and the need to reform a fragmented copyright framework. For the moment, Europeana includes, for legal reasons, neither out-of print works (some 90% of the books in Europe 's national libraries), nor orphan works (estimated at 10 – 20% of in-copyright collections) which are still in copyright but where the author cannot be identified. Europeana also shows that licensing of copyright-protected material in Europe still takes place under a very fragmented legal framework. 

The consultation questions include: How can it be ensured that digitised material can be made available to consumers EU-wide? Should there be better cooperation with publishers with regard to in-copyright material? Would it be a good idea to create European registries for orphan and out-of print works? How should Europeana be financed in the long term?
The consultation runs until 15/10/09. Further information and the relevant documents can be found at: http://ec.europa.eu/information_society/newsroom/cf/itemlongdetail.cfm?item_id=5181 
5. Kindle e books

Amazon recently realised that books written by George Orwell that it offered on its Kindle e book reader were copyright infringing, so removed them. However, Amazon did not alert its readers but simply entered their libraries and deleted files without notification. This ability to enter hand held devices and delete or amend content has aroused controversy.  It’s particularly ironic as one of the books removed was 1984. 
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