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Introduction
1. The Joint Information Systems Committee (JISC)[footnoteRef:1] supports UK higher and further education by providing strategic guidance, advice and opportunities to use information and communication technologies to support teaching, learning, research and administration.  The JISC is funded by the UK Higher and Further Education funding bodies.  [1:  Further information about the JISC can be found at http://www.jisc.ac.uk ] 


2.	JISC is committed to ensuring that access to JISC-funded resources and projects is free to the community and in accordance with internationally recognised open standards. To this end, it encourages the use of Open Access models and, where appropriate, Open Source solutions.

3.	JISC is ultimately responsible for funding projects across the UK, which themselves make massive contributions to the UK’s, EU’s and International Knowledge Economy, as well as others which provide the systems, software and services to enable others to contribute extensively to the Knowledge Economy.

4.	As well as working collaboratively with international funding bodies, such as the Surf Foundation[footnoteRef:2] across the range of its activities, JISC also currently leads two international, corporate initiatives in support of JISC’s strategic priorities: [2:  http://www.surf.nl/en/Pages/home.aspx] 


i. The e-Framework[footnoteRef:3]1 is a joint initiative across JISC, Department for Education Science and Training (DEST2) Australia, Ministry of Education, New Zealand3 and SURF Foundation4, Netherlands. Focussing on service oriented approaches the initiative seeks to facilitate technical interoperability across education and research, through improved strategic planning and implementation processes.  [3:  http://www.jisc.ac.uk/whatwedo/programmes/eframework.aspx] 


ii. The Knowledge Exchange[footnoteRef:4]5 is a European initiative seeking to promote an ‘open layer of scholarly and scientific content, to be freely available on the Internet’. Current membership of the Knowledge Exchange is Danish Electronic Research Library6 (DEFF), German Research Foundation7 (DFG) and SURF Foundation4, Netherlands. [4:  http://www.jisc.ac.uk/aboutus/partnerships/knowledgeexchange.aspx] 


5.	Currently, HEFCE (the UK’s Higher Education Funding Council), through JISC and the HE Academy, is investing over 5 Million Pounds Sterling over the next 5 years in its open educational agenda to ensure that the UK can generate and make available high quality modern learning and teaching resources.

6.	The UK’s public sector bodies make a substantial contribution to research and innovation. 	UK universities alone generate UK £59 billion to the UK economy, putting the higher 	education sector ahead of the agricultural, advertising, pharmaceutical and postal 	industries[footnoteRef:5]. The contribution of copyright, specifically and in particular scholarly publications 	by UK 	researchers, is estimated in a recent report by the Research Information Network, to 	be 3.3% to the global research base[footnoteRef:6].   [5:  http://www.universitiesuk.ac.uk/Newsroom/Media-Releases/Pages/Universities%E2%80%99valuetoeconomyincreases%E2%80%93UUKreport.aspx]  [6:  See http://www.rin.ac.uk/files/Income-&-cost-flows-report-(summary)-final.pdf ] 



7. Future success for the UK, Europe and internationally in realizing the full benefits of the digital society depends on the interoperability and accessibility of scientific data, scholarly research results, accurate and up to date business information, sound recordings, multimedia files and literature.  However, the full potential of developments in ICT to support teaching, learning, research and administration is severely hindered by an archaic and out-of-step copyright system which lacks international harmonization. 

8. UK Copyright legislation currently fails to address:

· The dramatic change in ICT over the last twenty-five years
· The use of ICT in facilitating collaborative international working
· The growing body of orphan works
· The ability of contract law to override copyright law (and particularly the exceptions to copyright) which presents an unequal balance between users’ interests and those of rights holders. 

The inconsistency of the law, together with the highly protective tenor of the law, restricts bona fide research and teaching in the higher and further education sectors, and ultimately stems the flow of knowledge. 

9. The real impact on colleges, universities and their funding bodies of the current legislative framework includes:

· Substantially increasing the administrative burden in certain situations of rights administration and clearance as the impact and speed of ICT use and adoption in providing access increases 
· Exposing the HE and FE sectors and their funding bodies to increased levels of risk and legal uncertainty
· Presenting unnecessary barriers in long term core funding investments, such as proposed open educational content activities, and investment in elearning, escience and research.

9. The JISC welcomes the opportunity to respond to the WIPO Questionnaire on Limitations and Exceptions. Our responses to the questions are summarised below.

Responses to Questionnaire
1. Mixed (fair dealing, but also a series of specific exceptions such as those for Judicial Proceedings).

2. The three step test is not explicitly referred to in the legislation.

3. Some of the exceptions, e.g., fair dealing, do not require any payment or authorisation; others, such as in educational copying, oblige users to make use of a licensing scheme if one exists – and those licensing schemes are invariably based on a charging mechanism.

4. See response to question 3 above

5. No, and indeed that would be contrary to the Berne Convention, which the UK is signed up to.  There was a proposal for what was, in effect, a compulsory licence in the case of orphan works in the Digital Economy Bill, but that provision was dropped in the final version of the Act that was passed by Parliament.

6. Yes, but for non-commercial private study only. This provision is currently restricted to only certain classes of works, although a draft SI has been issued which in part addresses the other classes of works (although currently binds them to individuals who are registered at an educational establishment).

7. No

8. The general approach is that any contract freely entered into by two parties will impose conditions on the licensee even if those conditions do not allow for exceptions and limitations to copyright allowed under the law. This is because under UK law, contract law can over-ride copyright law.  However, there are certain provisions preventing such agreements restricting users’ “rights” under databases, software and educational reprographic copying.  There is lobbying to extend these provisions generally along the lines of Irish, Portuguese and Belgian law, so that no licence can stop users enjoying exceptions to copyright.

9. Often there is a formal requirement that the exception can only be enjoyed if the material has been lawfully obtained, as the law frequently states that if something is used in a way that was not the original purpose of the copy, then it becomes an infringing copy.  An example might be a thesis which contains third party copyright material – not a problem as the copying falls within the “examination” exception; however, subsequent copying of that part of the thesis for some other purpose, such as publication in print or digital form might not be permitted.  There is considerable debate on this issue within the UK as the law is not always totally clear.

10. Yes.  

11. Yes

12. Yes.  However there are many complaints about the fact that in the UK it is virtually impossible to get rights owners to remove the TPMs in a case when a user wishes to exercise an exception to copyright in that material.  The procedures are far more bureaucratic and cumbersome than in other EU Member States.

13.  Because of the bureaucracy involved, as well as the potential substantial costs to UK higher and further institutions, there has been no case that has gone through the entire process; potentially it would be many years.

14. In theory yes, but as noted above, in practice it is virtually impossible to take advantage of this.

15. See the answers above

16. Yes, in accordance with the EU Directive, e.g., for decompilation under certain restricted circumstances.

17.  Only under the EU exception, transposed into UK law, regarding temporary copies that are inherent in the technical process and have no independent economic value.

18.  Yes, the UK has implemented EU-driven legislation for ISPs under the Electronic Commerce Regulations.  The recently passed Digital Economy Act requires ISPs to notify users of alleged infringements, and requires them to slow down or remove access to clients who persistently ignore such notifications and continue with their alleged infringements.  The Act is controversial as it puts an onus on ISPs to respond to rights owner’s complaints even though the alleged infringements has not been proved to be infringement by a Court.  It also raises important privacy and data protection implications.

19.  No, though law enforcement agencies, intelligence services or those who had no idea that the device facilitated the circumvention of TPMs are provided a defence under the law.

20. Not aware of any cases

21. A reprographic copy is permitted without a licence, but under such strict conditions that in practice it is useless to educators.  In general, the WIPO description is accurate.

22. Yes (UKIPO can list them)

23. Mostly for face to face, though there are proposals following the Uk’s Gowers Review of IP and subsequent consultations to make the exceptions more widely applicable to distance learning.

24. Yes (UKIPO to list)

25.  Yes (UKIPO to list)

26. No

27.  Teachers and/or pupils.  It is not clear from the questionnaire how an “educational establishment” could engage in such activities.

28. N/A

29. Yes (UKIPO can list them)

30. Reprography under strict limitations on extent of copying; hand written is always allowed; digital copying is currently limited in the same way as reprographic copying and is in practice not permitted.  There are movers to liberalise the restrictions though.

31. In general no – this is usually done under licence; in the UK, various licences are offered by the Copyright Licensing Agency (CLA) to facilitate this requirement

32. No

33. Yes, quantitative limits – not more than 1% of the work in any quarter; which is practical terms is impractical.

34.  Anyone can so long as it is for teaching purposes

35. The instruction must be for a non-commercial purpose, though this term is not defined

36. Not clear what this question means

37. Nothing specific, but it is permitted by implication

38. No

39. Only as noted earlier

40. Anyone, as noted earlier

41. Not for profit, as noted earlier

42. Not at present, but there are proposals to change the law to permit this.

43. See 42 above

44. Not under the current version of the proposed changes to the law

45. As for 44 above

46. Anyone

47. Again, not for profit

48. Not clear what this question means

49. Yes, for students with visual disabilities; things done for setting and answering examinations; materials copied from anthologies; recording of broadcasts; and lending of items

50. Extensions of exceptions to students with dyslexia

51. Yes, the current limitations are far too severe to help teachers, researchers and learners, both in terms of their failure to recognise the way technology is used to facilitate these activities, in regards to the amount of material that may be copied and the lack of international harmonization regarding copyright and copyright exceptions which restricts collaborative research; a fair use exception for education as applied in the USA would be highly desirable as would harmonized exceptions which are fit for the digital age.

52.  Yes, a good analysis and very welcome

53. Yes (UKIPO can supply details)

54.  (UKIPO to supply)

55. Yes (UKIPO to supply details) but there are proposals to relax the restrictions on digital copying.

56. (UKIPO to supply details)

57.  Yes. UKIPO to supply details.

58. All manuscripts and all published works.  The unpublished manuscript of a published work may not currently be reproduced without permission.

59. No.  Proposals under the Digital Economy Bill relating to Orphan Works were unfortunately not carried through into legislation. This means that UK Universities and colleges and other public sector bodies are faced with two choices: not to use and provide access to orphan works, or to use them under a risk assessed approach. Following a JISC funded survey of the extent and scope of orphan works across the UK’s public sector, it is estimated that there are at least 50 million orphan works across the UK’s public sector, of varying classes of works, many of which were not created with any commercial intent[footnoteRef:7]. [7:  http://www.jisc.ac.uk/news/stories/2009/06/podcast81infromthecold.aspx] 


60. Yes, for legal deposit purposes; the Gowers Review will also lead to an extension of classes of materials that libraries, archives and museums may copy.

61. Legislation is needed so that libraries, archives and museums can copy orphan works for preservation purposes

62. Yes - there is inconsistency in the rules for librarians and archivists which need to be tidied up.

63. Yes (UKIPO to supply); there are inconsistencies between libraries and archives.

64. (UKIPO to answer)

65.  Yes (UKIPO to supply details)

66. Yes (UKIPO to supply details)

67. {Not sure!}

68.  Yes (UKIPO to supply details)

69.  No, it simply has to be “accessible”; the definition of the term in Clause 31F3 is very broad

70. (UKIPO to supply details)

71. Yes by implication for importing.  Exporting an accessible copy would be subject to the laws of the country to which it is exported.

72.  Yes (UKIPO to supply details)

73.  Yes, as musical works and databases are not covered by this exception.

74.  (UKIPO to supply details)

75. No

76. No

77. N/A

78. N/A

79.  No

80. Not to our knowledge

81. 81 People with dyslexia; deaf people

82. Not aware of any complaints about the current situation

83. No

84. – 93.  Either No, or N/A

94. Yes, for software (UKIPO to supply details)

95. Yes (UKIUPO to supply details)

96. The Government strongly encourages these partiers to work together, but not provide any particular exceptions for service providers, other than as noted already as provided for ISPs.  It is not clear whether Online Service providers would be considered to be ISPs under the current law.

97.  Only as provided for under Electronic Commerce regulations.

98.  Depends whether their activities fall under the definition of ISPs under Electronic Commerce regulations.

99.  Quotation may fall under fair dealing; news reporting is covered; ephemeral copies may be covered under incidental copying or those copies made as part of a technical process; incidental uses are covered; government is allowed to use copyright materials under some circumstances; there are no compulsory licences

100. Yes, numerous minor ones (UKIPO to supply details)

101.  Not known

102. N/A

103.  No comment
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