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Consortium Agreements

Creating a Consortium Agreement
JISC/Higher Education Academy OER Pilot Programme

Andrew Charlesarth, Centre for IT & Law, University of Bristol.

Introduction

This document discusses the concept of Consortium Agreements (CA) gadticular, their use by

projects within JISC Programmes. It discusses the types of legal/administrative arrangements that
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answers some common questioabout developing an appropriate CA for your project. It does not

contain a CA template. JISC has previously produced such a document, but the variety of JISC
funded projects means that it is not possible to create a meaningful generic template for fasera

¢ each CA should ideally reflect the context in which it is being created and used.
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A common perception is that a Consortium Agreement is a single formal legal doc@amered and

signed by all the parties to a gext, and which imposes a set of standard conditions on those
signatories. These conditions would include, amongst other things, agreements as to ownership and
exploitation of IPRs, and a set of warranties and disclaimers allocating risk between tles.paitis
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common across the research/development environmént.
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6. The lead institution must also supply aeaset of documents to indicate how the project work
will be planned and implemented, to report on progress, and to inform future auditing and
evaluation. It is the responsibility of the lead institution to agree these documents with its
project partners pior to submission.

7. The core project documents are listed below and further information about each document is
provided in the Project Management Guidelines.

8. Core project documents are subject to approval by the Programme Manger, and the
framework fa approval is outlined in the Project Management Guidelines.

9. Core project documents will be deposited in the appropriate records management system
and/or project information management system so they are accessible to the JISC and Academy
Executive.

Induded in theCore Project Document St a requirement that projects involving more than one
institution should have a Consortium Agreement, and that this should be completed within 3 months
of the start date of a successful project.

However, between andvithin JISC l@grammes, there can be significant differences in the nature

and scope of muklpartner projects. As a result,lte precise content of &Amay need to be varied

according to the nature andcepe of the project at issyeand the respective tes of the project

partners Thus, wWile templatesdo exist for drawing ugV ¥ 2 NJY | drofect partriersmust avoid

the temptation of simply adopting a basCAG SY LI | S I y R WFhisappkogcBund y (K S
the risk offailing to address important issueshich arespecific toan individual project, omwhich

See, for example, the Lambert Agreemedésumentation at:
http://www.innovation.gov.uk/lambertagreements/
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stem from the nature of the Programme within which it siRather it is important forthe project
partnersto spend adequate time assessing thequirements for,and consruction of, a project
Consortium Agreement in ordehat they canto work through and understand the implications of
the preciseagreementmechanism choseras regards their particular participation in the project.

Function over Form

The main problem wittCAtemplates is thatthey tendi 2 F2 Odza LINRP2SOG aidl ¥F 2
agreement between partiell G KSNJ G Kl y dzLl2y AG& WYFdzyOlA2yQo Ly
maybef S&da AYLRNIFYyGd (2 KI @& itis toHave Adéies @ dovudzented LI NJIi &
agreements or documented administrative arrangementhat together effectively and efficiently
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management and resourfrisk allocation. Having such agreements or administrative arrangements

in documented form can be invaluable in helping JISC Programme Managers and project
administrators identify, evaluate and tackle problems during the lifetime of the project, andralso

ensuring that appropriate and timely solutions can be reached to disputes between project
members on the basis of piagreed processes, or dispute management. (see p.7)

By way of example, a documented agreement approach might consist of separatedetjacts
between a Lead Institution and the other parties to the project linkedn@dministrative strategy
document outlining the rationale for such a contract framework. A documented administrative
arrangement approachmight consist of letters of ageement and memoranda of understanding
between a Lead Institution and the other parties to the projesthich may or may not have
elements which are legally binding, similarly linkedwcadministrative strategy document outlining
the rationale for that mehod of constructing a consortium.

The use of one approach need not foreclose the use of others. For example, a large project with
major partners who will be producing the primary outputs and receiving significant funding, and
minor partners with smalleroles and limited or no financing, might use a combination of formal CA
(between major partners), legal contracts (between Lead Institution and minor partners) and/or
documented norbinding administrative arrangement (between Lead Institution and minor
partners).

The important issues from the point of view of JISC, as a Funder, arevtiagtver its form, an
Agreement between parties to a project should:

be coherently documented;

provide an appropriate project management framework;

clearly allocate regmsibility for resource allocation and risk management;

reflect the understandings of the parties as to their role, rights and responsibilities;
ensure that the work for which funding is allocated is completed in a timely fashion.
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The main focus for ensug the achievement of those elements will usually be the Lead Institution
which received the funding. A Lead Institution needs to be able to ensure that it can meet its
obligations to JISC: failure to meet those obligations would usually mean JISC segkymgent of
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funding. It is thus in the interests of the Lead Institution to have some form of written agreement
with other parties working on the projecthat enables it to meet its obligation to JISC. In certain
circumstances this may go as far as explicitly permitting the JISC to intervene in the arrangements
under the agreement between Lead Institution and other Project parties. Whether a Lead
Institution will require a highly detailed legal agreement, or something less folmealeen itself

and another Project party, will usually depend upon the extent to which the Lead Institution
considers that relationship to expose it to legal/financial risthanevent of, for example, significant
non-performance by the other Project party.
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The type of written agreementvith a Lead Institution that a Project party will be likely to finds
acceptable will obviously depend upon their assessment of the obligadadsrisk allocated to
them by that agreement, as against the benefits which they are likely to receive under it. Where the
benefit is slight (e.g. limited funding, or simply acknowledgement of participation and donation of
materials) a Project party magfuse to accept significant binding obligations, or more than minimal
levels of legal/financial risk.

Types of legal/administrative arrangement capable of classification a€a@nsortium Agreement
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Figure 1. Formal Consortium Agreement

Lead Institution

Y
Formal Consortium Agreement

Party 1

Party 4
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Typical Provisions
Interpretation/Definitions
Purpose of Consortium
Lead Institution
Parties to CA
Project Management
Allocation of Funding
Rights/Obligations of Parties
Warranties and Undertakings
Addition of Parties
Removal/Withdrawal of Parties
Project Records Managment
Confidentiality
Intellectual Property
Party 3 > Termination of Agreement < Party 6
Dispute Resolution
General Provisions

Y
F N

Party 2 Party 5

Schedule Schedule
e.g details of Parties e.g. specific CA’doc‘ument}s |ntenfje§i to be legally bmdlrjg
. on its signatories and is signed by all the parties
and other info. arrangments relevant . . -
to it. Typically, such agreements will need to be
relevant to, but not to some, but not all, . N
. . . drafted and/or approved by University contracts
contained in the Parties . .
. offices and signed by senior management.
main Agreement
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document.

This type of agreement may be apprape wherethe Partes wish to play a role in theeinstration of

a Project, e.g. as part of the Project management team or through a Steering Committeee arrangement;
or wherethe Lead Institution requires a uniform approach to key risk issues such as funding, warranties,
IPR etdetween the Parties Forexample:

1 the Parties all have important roles to play in the delivery of the Project aims and objectives, and
anyt  NI1@Qa FIFAfdaNB G2 RSt AGSNI Y& 2S2LI NRAaAS
9 the Parties are all receiving significant funding under the Prpjaakinguniform treatment of the
t I NOHASAQ tAFOATAGE F2NJ FILAfdzZNB (G2 RSt AODSNE FTAy
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9 the lead Instituion intends or is obliged by JISC, to arrange a uniform approach to IPRs, such as

assignment of Project IPRs toSt§ F

objectives.
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This type of agreement may not be appropriate where there are factors which make a uniform
approach to risk factorkess appropriate. For example:

)l

likely to frequently join or leave during the life of the Project;
9 the Project is of short duration arfdr of limited financial value t@omeof the Paties;

the Parties vary widely in their roles and criticallity to the Project, or Parties are expected or are

9 the nature of the Project is such that project risks cannot be shared amongst the Parties in a
uniform manner, e.g. where the funding is primarily for a Lead Institution to manageftioate
the actions of other parties who are receiving minimaldung.

FHgure 2. Contractual Frameworkased Consortium Agreement

Project Administration Document

Typical Content
Purpose of Consortium
Lead Institution Details

Details of Parties to Project
Project Management Structure
Project Record Managment
Allocation of Funding
Details of Contracts Agreed
IPR Policy/Agreements/Register
Info. about other key legal elements
e.g. details of Data Protection
Agreements, if required.

A

Individual Contracts

Typical Provisions
Interpretation/Definitions
Parties to Contract
Rights/Obligations of Parties
Warranties and Undertakings
Confidentiality
Intellectual Property
Termination of Agreement
Dispute Resolution
General Provisions

i Individual contracts are signed between the

Lead Institution and each Party. These are

Party 4 intended to legally bind both Parties, but do

Party 1 <>
Lead Institution
Party 2 < >
Party 3
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not form a multi-party agreement like a

Formal CA. Such contracts will usually be
drawn up by University contracts offices and
signed by an appropriately authorised manager.

Party 5 The Lead Institution is responsible for developing

a documented administrative framework for the
Project, which provides the structure for the

individual contracts to operate within. This

Party 6

iKS

reduces the negotiation over administrative
elements of the Project between the Parties, as
each negotiates its role solely with the Lead
Institution.
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between the Lead Institution and the otheagies, in combination with the Poject Adminigration

The PADwill contain details of the centralised administrative/management
framework, funding information, details of the individual contracts (and, ultimately, their outcomes),
and such other issues as are necessary for the Lead Institutiefieictively and efficiently provil
appropriate project management, resource and risk allocation for the purpose of me®tdhg / Q&
objectivesin funding the Project

Document (PAD).

This type ofagreement effectively leaves the organisation of the N2 2 S O Qa
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management structureand its recordsmanagementto the Lead Institution. It is likely to be
appropriate for projects where
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the other Parties have widely varying rolesd fundingwith regard to the projectims and

objectives

the project is of relatively short duration and rapid resolutiontioé CAprocessis thus

required

partners have varying tolerance of risk, given their respective roles, and thus attempting to
impose a blanket set of warranties and liabilities will bsuitable.

Figure3: Memorandum of Understanding/Letter of Agreemebtised Consortium Agreement

Project Administration Document

Typical Content
Purpose of Consortium
Lead Institution Details
Details of Parties to Project
Project Management Structure
Project Record Managment
Allocation of Funding
Details of Agreements entered into
IPR Policy/Agreements/Register
Info. about other key legal elements
e.g. details of Data Protection
Agreements, if required.

Individual MoU/LoA

Typical Provisions
Background
Purpose and Scope
Responsibilities
Conditions
Time Limits

Possible legal provisions
Liability
Disclaimer
IPRs
Confidentiality

,
K ;
1 ’r‘)

Individual Memoranda of Understanding and/or
Letters of Agreement are exchanged between the
Lead Institution and each Party. MoUs/LoAs

are often not intended to legally bind the Parties,
and do not form a multi-party agreement like a
Formal CA. MoUs/LoAs may contain terms explicitly
expressed as intended to be legally binding.
Depending upon their legal content,

Party 5 MoUs/LoAs need not be drawn up by

University contracts offices (although it is always
a good idea to have them checked). MoUs/LoAs
containing terms intended to have legal effect
should always be signed by an appropriately
authorised manager. The Lead Institution is

Party 1 <> >~ Party4

Lead Institution

Party 2 <

AN
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Party 3 Party 6 ' A
responsible for developing a documented
administrative framework for the Project, which
provides the structure for the individual agreements
to operate within.
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between the Lead Institution and the other parties and expressed as Mou/LoA, in combination with
the Project Administration Document (PAD) The PAD will aordetails of the centralised
administrative/management framework, funding information, details of the individual agreements
(and, ultimately, their outcomes), and such other issues as are necessary for the Lead Institution to
effectively and efficiently pvide appropriate project management, resource and risk allocation for
the purpose of meetingVL {objéetivesin funding the Project.

As with the contracbased CA in figure 2, this type of agreement effectively leaves the organisation
of thet NP 2 &@logn@nt, its management structure, and its records management to the Lead
Institution. It is likely to be appropriate for projects where:

91 the project is of relatively short duration and rapid resolution of the CA process is thus
required;

1 the Partiesrivolved are receiving little or no direct funding for their inputs to the project and
are thus unlikely to want to sign up to either a formal CA or a bilateral contract with the Lead
Institution.
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Figure 4: A hybrid model Consortium Agreement

Project Administration Document
Typical Content

Purpose of Consortium.
Lead Institution Details.
Details of Parties to Project.

Details of Formal Consortium
Agreement and specific
arrangments with Parties.
Details of Contracts Agreed.
Details of Agreements Entered into.

Project Management Structure.
Project Record Managment.
Allocation of Funding.

IPR Policy/Agreements/Register.
Info. about other key legal elements
e.g. details of Data Protection
Agreements, if required.

A
Formal Consortium Agreement
Party 1 « Contract » Party 6
Typical Provisions
Interpretation/Definitions
Purpose of Consortium
Party 2 > Lead Institution < Contract ' g Party 7
Parties to CA
Project Management
Allocation of Funding b, ol P.
A Contract arty 8
Party 3 »  Rights/Obligations of Parties [« »|  Lead Institution N 1
Warranties and Undertakings
Addition of Parties
Removal/Withdrawal of Parties < MoU/LoA P Party 9
Party 4 »  Project Records Managment
Confidentiality
InFeI Ie.(tual Property < MoU/LoA > Party 10
Termination of Agreement
Party 5 ” Dispute Resolution
General Provisions
{ MoU/LoA ‘; Party 11
Schedule Schedule
e.g details of Parties e.g. specific The hybrid model uses elements of the other three. It allows for maximum
and other info. arrangments relevant flexibility across a project, depending on the partners involved. Some Parties
relevant to, but not to some, but not all, . . L . .
contained in the Parties may enter into a Formal CA with the Lead Institution, whilst others may wish
main Agreement enter into a lower level of commitment through bilateral contract with the
Lead Institution, or via MoU/LoA with some or no legally binding provisions.
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In the hybrid arrangement, the fulonsortium Agreemegkonsists of

1 the formal CA negotiated jointly betwedine Lead Institution and Parties-3;
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expressed as Mou/LoA;

1 the ProjectAdministrationDocument (PAD).

Theformal CA might document that the Lead Institution may enter into thiatgiral contracts and
agreements with other parties for the purpose of the Project. In some circumstances, it might
formally authorise the Lead institution to dgo and/or allow the other parties to exercise some
degree of oversight of such contracts or arrangements. As with figures 2 andRADevill contain
details of the centralised administrative/management framework, funding information, details of
the indvidual contracts andagreements (and, ultimately, their outcomes), and such other issues as
are necessary for the Lead Institution &ffectively and efficiently provis appropriate project
management, resource and risk allocation for the purpose of mgsiL {objgetivesin funding the
Project.

FAQs
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meannot just a formal multiparty documentas per Figure 1 abovejut alsodany combination of

documented agreementsand/or documented administrative arrangements, which the Lead
Institution considers to be capable of effectively and efficiently providing appropriate project
management, resource and risk allocation for the purpose of meetingdag RSNDa 2062SO0GABS
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Q:Why do we need a Consortium Agreemegapart from the fact that JISC wants us to
have oney

A:  An effectivelydeveloped Consortium Agreement can, and should, fulfil multiple purposes
within a project that will help to ensure that the process of producing project deliverables and
the achievement of project outcomes are made as efficient as possible. It should not be
viewed as simply a piece of administrative paperwork taccbmpletedas an afterthought to
the main work of the project; it should bedrafted in advance of that work and serve to
underpin the process.

When constructing a JISC project with multiple parties, a Consortium Agreeshentd
provide both the institutions andhe project team with a clear set of rules foranaging the
project, and for regulating issues relating to its operation amongst the project partners. If
there is no Consortium Agreement, or the Consortium Agreement is unclear or inadequate,
project partrers and project staff may be unaware of the extent of institutional rights and
obligations within the project, including ownership of existing and newly created intellectual
property, and the project is likely to lack an effective management structure itfor
operational, technical and financial aspects. This may result in, for example:

9 inappropriate decisions being made as regards the internal organisation and management
of the project, including improper allocation of financial responsibilities;

9 failure to properly assess the risk and liability accruing to project partners, leading to
failure to make adequate provision, including insurance, for those risks and liabilities;

1 an inability to settle internal disputes between project partners in a clearly rgtded,
efficient and coseffective manner;
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