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Welcome to the 42nd edition of the IPR Newsletter for JISC staff, JISC stakeholders and for re-purposing and dissemination via the Strategic Content Alliance, OSS Watch and JISC Legal. Naomi Korn and Professor Charles Oppenheim have compiled this Newsletter as part our IPR consultancy for JISC. As usual, we focus on developments in Intellectual Property Rights of relevance to JISC and HE/FE.

This newsletter is produced by the JISC IPR Consultancy, which has been extended until end of December 2009, providing advice and support to the JISC Executive on intellectual property rights in programme management within FE and HE.  It should not be constituted as legal advice or the official views of JISC.  For more information about how the newsletter is compiled, please see:  http://www.jisc.ac.uk/whatwedo/projects/ipr/iprconsultancy/aboutnewsletter 

Please send comments or input on issues related to IPR and your work to Naomi@naomikorn.com.  JISC staff and stakeholders are encouraged to forward the newsletter to interested parties
This Newsletter has been compiled using a variety of sources, including the following websites and mailing sites:

· INDICARE Monitor www.indicare.org
· DRM Watch www.drmwatch.com
· IPR HelpDesk http://www.ipr-helpdesk.org/index.htm 

· Mondaq www.mondaq.com
· Copyright Circle News (by Graham Cornish)
I. Progress on the work of JISC IPR Consultants

Over the last month we have been involved in the following work: 

· Implementing JISC’s IPR Policy, including discussions about the use of Creative Commons Licences

· Running workshops for JISC staff on JISC’s new IPR Policy

· Providing support for JISC staff relating to IPR and licensing issues that they are encountering

· Other support and advice as needed
II. Important Items that require attention

1. UK and European IP Related Developments 

a. Digital Economy Bill

http://services.parliament.uk/bills/2009-10/digitaleconomy.html 
The Digital Economy Bill, HL Bill 1 [2009-10] was published on Friday 21. It includes clauses relating to illegal file sharers, arguably the most contentious part of the Bill (and the reason why tens of thousands of people have already signed an online petition to 10 Downing Street objecting to the Bill) – as well as provisions relating to orphan works “works where the rights holders cannot be traced or unknown” as well as other provisions.

Illegal file sharers:

These are outlined in the provisions of Clauses 4 to 16 enacting the graduated response (aka "three strikes") provisions in the Digital Britain report relating to illegal file sharers and the ability for them to be cut off. These provisions amend the Communications Act, not the Copyright, Designs & Patents Act 1988. There are some potential implications of these clauses for HE and FE libraries and their parent Institutions that might find themselves targeted by aggrieved copyright owners if there is evidence that staff or students in the Institutions are regularly infringing copyright.  Although the Government has indicated that it does not regard educational Institutions as falling under the remit of these clauses of the Bill, the wording is so vague that this view could change in the future. 
The three strikes wording refers to "appears to have been an infringement" - not "clear evidence of an infringement", which puts the onus on the person who has allegedly infringed.  So why not have a counter clause equivalent to the patent and trade mark "threats" laws, that make it possible for an aggrieved individual (or ISP) to sue a copyright owner if that copyright owner makes unjustified allegations/threats?  Finally, some of these Clauses seem to conflict with the Data Protection Act.

Other clauses of relevance to IPR issues are Clause 17, 42, 43 and 44, as well as Schedule 2 and various supplementary codes of practice. Clause 17 is arguably the next most contentious Clause. This gives a carte blanche for the Secretary of State at BIS (or whatever department is responsible for copyright policy from time to time) to re-write Part I of the CDPA "for the purpose of preventing or reducing the infringement of copyright by means of the internet, if it appears to the Secretary of State appropriate to do so having regard to technological developments that have occurred or are likely to occur." 

The safeguards are, essentially, that (i) he/she can't introduce any new criminal provisions (ii) people affected have to be consulted; and (iii) the changes have to be set out in a Statutory Instrument that has to be approved by both Houses of Parliament. It is worth noting, however, that although the Secretary of State MUST consult before making any changes to the law, it is only those people who the Secretary of State "sees fit" to consult. 

All sorts of other interesting questions arise - could the Secretary of State abolish ALL fair dealing rules under this power? Could the Secretary of State introduce sweeping new exceptions, because if these uses are authorised, they are no longer be infringing! Other questions arise: what safeguards apply to ensure the law remains consistent with the UK's international obligations (WTO, Berne and Brussels)? 

Orphan Works

Clause 42 deals with orphan works and other extended licensing systems; this was expected to be included in the Bill.  However, Orphan work" is defined (it is claimed) in section 116A(6) of the CDPA, but that section of the CDPA does NOT define "orphan work"!  So in practice, the term is not yet defined; no doubt this will be addressed in due course. There are other problems with this part of the Bill; 116B(3) states that some subsections of 116A apply to all licensing schemes, but others only apply to orphan works licensing schemes - but section 116A is entitled "Licensing of orphan works".  

In essence the new provisions for orphan works are as follows:

 (1)Through further regulation the Sec of State will allow a licensing body or other organisation to use an orphan work or through a licence allow another body to use an orphan work.

(2) No authority or licence shall be exclusive.

(3) If the bill is enacted it will leave the option of non-payment for such licences

(4) There will be regulations to deal with what to do if a rights holder appears.

(5) There will be criteria for bodies that can receive the authorisation.

(6) There will be regulations regarding a work that is no longer orphan.

(7) The secretary of State can require organisations to abide by a Code of Practice

(8) Collecting Societies can grant licences for orphan works.

(9) Regulations relating to extended collective licences will not cover unpublished works or where the rights holder explicitly says that they do not want to be covered by an extended collective licence.  (The implications of this are unclear).

Incidentally, Crown and Parliamentary copyright materials dare excluded from the Orphan Works provisions.  Furthermore, there is no requirement that an existing licensing body should take on orphan works; it could, for example, be HEFCE.

A Schedule A1 relates to regulation of Licensing Bodies and gives the Secretary of State powers to ensure they adopt codes of practice and operate in everyone's interests. There is a passing reference in Clause 3(5) of the Schedule to an "adjudicator" without explaining who it is and what its powers are. Clause 4(1) of this schedule that requires licensing bodies to pay fees to the Secretary of State should he so require it. 

Clause 43 increases the penalties for certain criminal copyright infringements to £50,000 per offence; and 

Clause 44 extends the public lending right scheme provisions of the CDPA to cover audio books and e-books. The definition of an e-book is "a work, other than an audio-book [which is also defined], recorded in electronic form and consisting mainly of (or of any combination of) written or spoken words or still pictures." It is quite close to the Communications Act definition (section 405) of a television programme as "any programme (with or without sounds) which (a) is produced wholly or partly to be seen on television; and (b) consists of moving or still images or of legible text or of a combination of those things." So the main difference between a TV programme and an e-book is whether the images move! 44(2)(a) defines an audio book as consisting "mainly" of spoken words and an e book as "mainly" written or spoken words or pictures – this leaves the question open as to how one would define "mainly".  The definition of an e-book covers web pages, e-mails, this blogs and wikis.  Quite how the Public Lending Right could be applied to these is unclear.

The IPR consultants will keep JISC informed on developments on this very important, but controversial Bill.
III. Items for Consideration 

1. Government discussion document on IPR

http://www.ipo.gov.uk/c-strategy-digitalage.pdf
Preceding the Digital Economy Bill by a few weeks, the Government has published the result of the consultation begun earlier this year as ‘© the future’. This is called ‘© the way ahead: a strategy for copyright in the digital age’, which includes provisions of specific interest to HE/FEIs as well as other research institutions (highlighted in bold)
 

The strategy concludes that:

· The creative industries contribute a greater proportion of GDP in the UK than in any other nation (p 12);

· Legal ways to do various things that consumers want to do (e.g. copy LPs to MP3) are largely unavailable (p 8). There is a mismatch between the law and public expectations;

· Too little copyright control can undermine incentives to create or supply works but too much can stifle innovation, act as a drag on the economy and impair competition and choice for consumers (p 15). It is currently impossible to determine what the optimum combination of controls and freedoms is, but the Government appears unconvinced that healthy competition based on strong rights necessarily provides high quality content (p 16);

· Some problems with copyright are not to do with legal complexity but with complexity caused by the copyright system (e.g. difficulties with licensing) p 23;

· ‘The muscular language of enforcement emphasising theft is unhelpful and problematic. It would be useful for everyone to recognise that a loyal customer base is alienated when the distinction between criminal liability and civil infringement is not made clear... [We] need to consider the extent to which rising pressure on enforcement is a symptom of outdated business models as well as problems with the copyright system.’ (p 46). To be respected the copyright system must be respectable; it must benefit all parties, not some at the expense of others; and it must encourage new social norms that prefer legitimate to unlawful services;

· Copyright should develop in a technology-neutral way, and the Government hopes other Governments will take the same view;

· While the Government is open to new evidence, for the moment it is working on the basis that there is need for the existing copyright system to be improved, and there is no need for a new one; and

· Voluntary registration schemes might be useful to deal with problems posed by orphan works, but they should be created under rules set by accountable governments, not as commercial operations.

 

In Europe:

· The Commission plans further work on library and archive exceptions and exceptions for the disabled;

· The Government believes there is a need for harmonisation of copyright levies across Europe that is fair to all parties and does not result in double payment for the same use. Levies are fees added to the price of consumer goods such as photocopy paper, computers, MP3 players, which are paid to rights holders as compensation for the assumed use of those goods for the copying of copyright works;

· There is a need for EU action to harmonise exceptions properly;

· There is a need for EU action to define ‘non-commercial’ definitively;

· There is a need for an expanded exception for non-commercial use, with fair compensation (probably through levies) that would allow not only format shifting but also the creation of derivative works (e.g. home CDs using recorded music) and sharing with friends and family on-line. Also, there is a need for a concept of ‘pre-commercial use’ to allow for the development of a new product prior to commercial exploitation.

 

The Government plans to take action:

· For authors: to prepare model contracts with publishers, producers, etc (so as to redress the balance between weak creators and powerful exploiters, and to provide where appropriate for the return of rights to authors after a stated period) and to improve public education and enforcement;

· For rights holders: to develop new business models, modernise the licensing process and improve education and enforcement;
· For consumers: to legitimise non-commercial uses of legitimately purchased works (in return for fair compensation, probably through levies) and to give access to orphan works (on which legislation is in preparation);

· For educators and researchers: to improve access to works, to resolve problems over contracts that prevent exercise of the exceptions (the subject of a SABIP [Strategic Advisory Board for Intellectual Property] report due shortly: the Government plans to bring public institutions and publishers together to try to resolve their differences, failing which it will legislate) and to update the exceptions for a digital age; and

· For businesses and users: to simplify the copyright system by improving licensing and encouraging new business models.
The IPR consultants will keep JISC informed on relevant developments in this area.

2. Google book settlement

http://books.google.com/googlebooks/agreement/
A revised settlement document has recently been issued.  This reduces the coverage of books within the agreement to major Anglophone countries only.  It is not clear whether this revised settlement will be any more acceptable to UK publishers and authors than the previous one.

3. New rules for performances in not for profit organisations

The Government has announced its response to the consultation on changes to exemptions for charitable, not-for-profit and other Third Sector organisations in relation to licences required for the public playing of sound recordings and broadcast music. The changes involve repealing existing exemptions.  Following the consultation, Phonographic Performance Limited (PPL) the collecting society whose members this affects, have agreed a number of initiatives, working with PRS for Music to help Third Sector organisations that will require PPL licences when the repeals take effect next year. They aim to ensure a joined up approach from PPL and PRS for Music

The key initiatives are:

A new joint licensing scheme: this aims to simplify the process for a Third Sector organisation obtaining a licence for playing sound recordings and broadcast music. This will cut down on administration costs for both users and collecting societies.

A code of practice and independent complaints mechanism: The code will detail the service customers can expect. Where disagreements do occur, music users want an independent, quick and affordable complaints mechanism. With PRS for Music already having implemented this in July 2009, PPL will also develop a code of practice linked to an independent complaints reviewer.

PPL consulting Third Sector organisations with the Community Sector Law Monitoring Group (CSLMG) to agree affordable tariffs.

The implications of these changes are as yet unclear; the IPR Consultants will report back once the changes to the law are announced.
IV Other News

1. New rules for Ordnance Survey

http://www.communities.gov.uk/news/corporate/1385429
The public will have more access to Ordnance Survey maps from next year, as part of a Government drive to open up data to improve transparency. The Government will consult on proposals to make data from Ordnance Survey freely available so it can be used for digital innovation and to support democratic accountability. This is a significant development for educational and research institutions.
The Prime Minister has set out the importance of an open data policy as part of broader efforts to strengthen democracy - creating a culture in which Government information is accessible and useful to as many people as possible in order to increase transparency and accountability, improve public services and create new economic and social value.

Ordnance Survey is a world-renowned mapping expert and making the data they hold about local areas, like council boundaries and postcodes, readily available is an important first step to a more open government.

Making public data available also enables people to reuse it in different and more imaginative ways than may have originally been intended. Estimates suggest that this could generate as much as a billion pounds for the UK economy. For example developers might use this information alongside other Government data about transport, health or education, for services that generate economic and social value. The announcement, made in November, made no mention of copyright implications or licensing terms.

2. Orphan works best practice

http://www.archivists.org/standards/
In view of likely legislation regarding orphan works in the coming months, a recent report from the USA may be useful. The Society of American Archivists has issued   a 16-page report that provides what professional archivists consider the best methods to use when attempting to identify and locate copyright holders. The statement, primarily focuses on unpublished materials because they are usually found in archives.   

Eight archivists and an expert in copyright law developed the statement, based upon their experiences researching copyright status. More information the work can be found at: http://www.archivists.org/saagroups/ipwg/.
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